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PREFACE.

It does not appear necessary to offer an apology, and none will
be given, for submitting to the profession a text book which treats,
in what has been the author’s aim, of the Law of Tender and
Bringing Money Into Court, in a logically arranged and compre-
hensive manner. How well this has been done remains for my
professional brethren to decide. If the treatise meet with general
commendation, the author will be amply compensated, in mind at
least, for the labor expended, when not engaged in the practice of
his profession, during a period of upwards of six years.

Being, it is believed, the pioneer treatise, perhaps it may be
proper to say something as to the necessity for such a work, and
the inducement or motive which led to its preparation. The trials
and difficulties experienced by one lawyer in general practice, may
be said to be a counterpart of the practice of every other lawyer.
We had not long been engaged in practice before we had several
cases in which the various questions relating to a tender were of
importance. We could find no treatise comprehending the whole
subject. The encyclopedists were so brief and general in their
statements that they afforded no aid. Recourse, of necessity, was
had to the decisions. We entered into a maze of perplexing and
technically intricate questions. Scores of decisions bearing upon
every point were read. For a period the subject seemed intermin-
able and to defy logical arrangement; and, now, we are convinced,
that at that time, we did not comprehend the subject in all its
details as applicable to the particular cases under consideration.
One case which continued in court upwards of five years, could
have been disposed of within a year, appeals and all, and possibly
within a month by motion, if we had had access to a comprehensive
treatige. Sifting from a mass of several thousand decisions, all
the various questions relating to the necessity for a tender, the
manner of making, the time and place, to whom and by whom
made, the amount, the kind and quality of the money or specific
articles, etc., must be conceded to be a laborious and difficult task.
We found, also, that those questions which follow the making of
a tender, such as the consequences, keeping a tender good, abandon-
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ment, subsequent demand, and bringing money into court, were
equally intricate and difficult to solve by such an examination of
a mass of decisions as is the average practitioner able to give.
These difficulties suggested the need for such a work as is the one
between the covers of this book intended to be. The writer is
not alone in his belief of the utility of such a work. During the
years it has been in preparation, very naturally the subject has
been the theme for discussion with many members of the profes-
sion, who, without exception, pronounced it a subject upon which
a treatise was much needed.

The writer found that it was a distinct subject, apart from
every other branch of the law. While it dovetails with other
subjects (indeed what branch of the law does not?), he found that
no writers upon contracts, mortgages, commercial paper, evi-
dence, etc., who treated of it at all, did so in a comprehensive, or
in a topically arranged manner; and could not without a wide
digression; a thing incompatible with the proper arrangement of
their respective subjects. Of the truth of this the professional
reader, to be convinced, has but to keep in mind the chapter titles
of this treatise while making even the most cursory examination of
the subject in the works referred to. That writers on other sub-
jects were not able to give it the treatment the full subject
demands, in no way detracts from the thoroughness of their labor
or the quality of their work. One illustration will suffice. A
writer on the law of mortgages may mention that a tender of the
mortgage debt by the mortgagor before a foreclosure will dis-
charge the lien, but can not, within the limits of that work, con-
sider who, besides the mortgagor, may make a tender—as trustee,
assignee, creditor, infants, etc., the consequences of making a ten-
der or of a failure to make one before or after action brought at
law or in equity, the consequences other than the effect upon the
lien, to whom other than the original mortgagee a tender may be
made, the sufficiency of a tender as to the manner of making, or
as to the medium, amount or place, whether it should be kept good.
Nor could he consider the questions raised by an abandonment of a
tender, by a subsequent demand, or by bringing the money into
court or a failure to do so, either at law or in equity. Moreover if
the author should do so, the rules laid down would not be appli-
cable in every particular to a tender made to a bailee, pledgee,
vendor or vendee, or where made in rescission for fraud, nonper-
formance, infancy and the like; cases where the remedial powers
of the court may be invoked either for equitable relief, or a legal
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right, or for pecuniary remuneration. It seems unnecessary to
mention that any legal writer upon such subjects as are here
mentioned, conld not be consistent with a logical arrangement of
his subject, consider the question of a tender of specific articles
upon all sorts of mercantile contracts, or enter into a consideration
of money, or pleading and proof of a tender, or the practice govern-
ing a profert in curia, or bringing money into court upon the com-
mon rule.

Whoever examines this branch of the law for the first time or
any number of times will agree with what has here been said.
Moreover whoever acquaints himself with the table of contents
herewith submitted, it is believed, will be convinced of the utility
of a work of this character to the busy lawyer. A distinct subject,
¥et a part of nearly every branch of the law, makes of it a treatise
which the lawyer in general practice with a knowledge of its scope,
will have occasion to consult oftener than a work upon contracts,
mortgages, judgments and other subjects.

The method of treatment, the arrangement into chapters and
sections, is his own, having been without any other treatise with
which to aid his judgment. A chapter on offer of judgment has
been added for the reason that it appears to be akin to the main
subject, although to discard it would in no way abridge the law of
tender.

A good book is sometimes worthless, owing to a poor table of
contents and index. Particularly is this so of a law treatise. The
practicing lawyer cannot peruse a book from cover to cover in
search of the law upon any question, when, perhaps within an hour
he must make an argument or give an opinion. The author, hoping
to forestall any criticism upon this score, has not spared space, in
his endeavor to make the table of contents, chapter headings and
index, reflect, as it were, every question contained in the text.

We have not accepted the opinions of ancient and modern
jurists, unless convinced that they were founded in wisdom; and,
therefore, have not hesitated when the occasion required it, to
condemn a decision or doctrine as vicious in itself, or as tendlng to
disturb the fixed rules of law.

Doubtless many errors and imperfections will be found, but
with perfection or imperfection, the author is conscious of having
devoted to this creation what talent he has and industry without
stint. ALVA R. HUNT.

Litchfield, Minnesota, November, 1903.
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§ 9.

§ 10.

§11.

§ 12.

$13.

THE LAW OF TENDER,

AND BRINGING MONEY INTO COURT.

. CHAPTER 1.

DEFINITION AND WHEN A TENDER IS NECESSARY.

. Tender defined.
. Distinction between a pay-

ment and a tender.

. A tender cannot be lawfully

rejected.

. A walver will not convert an

offer of performance into a
tender.

. When necessary—In general.
. When by vendor of chattels

before recovering the pur-
chase price—By vendee be-
fore recovering the chattels
or bringing an action for
damages.

. When unnecessary before re-

covering the purchase price—
Partial payments — Amount
bid at sheriff’s sale.

. Where delivery and payment

are concurrent acts.

Where goods are held for an
order for delivery.

Where the subscription price
of stock or the stock is
sought to be recovered.

On a conditional sale of
chattels.

Where covenants are de-
pendent—Recovery of dam-
ages or the purchase price.
Same subject—Allowance by
the probate court of claim
for the purchase price—Ac-
tion by guardian or personal
1

§ 14,

§ 15.

§ 16.

§17.

§ 18.

§ 19.

§ 21.

§ 22.

§23.

representative to recover the
purchase price — Where a
deed is to be delivered to a
third person.

A tender unnecessary when,
in cases where a mortgage is
to be executed.

Effect of a failure of both
parties to make a tender—
Neglect by plaintiff after
obtaining a decree.

Tender of deed unnecessary
before bringing ejectment—
Subsequent tender of pur-
chase price.

Where the covenant to pay
the price is independent.
When tender of price is
necessary after debt is bar-
red by the statute of limita-
tions.

Unilateral contract.

. Tender of note — Required

when.

Tender of indemnity where
note is destroyed.

Tender of note where de-
mand is made for payment
upon the original obligation
—When an action has been
commenced upon original ob-
ligation.

A tender of funds received
upon a wrongful sale of
goods upon execution neces-
sary when.
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§$ 24. Tender when necessary be-

§25.

§ 26.

§27.

§28.
§29.
30,
§ 31.
§ 82,

§83.

§34.

§ 35.

§ 36.

§ 37.

% 38.

fore recovering a statutory
penalty.

Before recovering collateral
given to secure an usurious
loan — By debtor to avall
himself of a composition
agreement — Recovery after
an accord.

When necessary or unneces-
sary in equity—Setting aside
a tax deed—Where amount
due is uncertain—Surety en-
titled to subrogation—Costs.
Same subject — Restraining
water company from shut-
ting off the water.

Specific performance — En-
forcing vendor’s lien.

Same subject—Contrary rule
—Waiver.

Same subject—Barring right
to specific performance.
Rescission on the ground of
fraud—In equity.

Same subject— At law—
Waiver.

Same subject—Where a par-
ty is entitled to retain that
which he received—Where
judgment will give a defend-
ant all he is entitled to.
Same subject — Where the
property received is destroy-
ed—Where goods are of no
value.

Same subject — Where as-
signor had no title—Release
received—Promissory note.
Same subject—Reconveyance
of stock — Receipt — Worth-
less stock.

Same subject—Unnecessary
before bringing an action to
recover damages—Money re-
celved from an insurance
company on settlement ef-
fected by duress.

Rescission on the ground of
a breach of warranty —

§ 89.
§ 40.
§41.

§ 42.

§43.

§ 44.

§ 45.

§ 46.
§47.

§ 48.
§ 49.
§ 50.

§ 51.

§ 52.
§53.

§ 54.

§ 55.

Where goods do not suit the
buyer.
Rescission on the ground of
mistake.
Returning goods after an in-

spection not a rescission.
Rescission on the ground of
a failure of consideration.
Same subject—Where there
is a total failure for a part
of price paid—Entire failure
—Forged notes—Counterfeit
money.
Same subject—Recovery of
price paid after eviction—
Where land is encumbered.
Same subject—Tendering a
reconveyance or surrender-
ing possession before vendor
acquires title.
Rescission on the ground of

non-performance.

Same subject—In equity.

Cancellation of  insurance

policy.

Suit to cancel contract taint-

ed with usury.

Rescission on the ground of

infancy.

Rescission on the ground of
insanity.

Tender in redemption of
land sold on a statutory fore-
closure—Before bringing suit
to cancel mortgage—To set
aside a foreclosure on the
ground of fraud—To redeem
where an accounting is neces-
sary.

Formal tender excused when.
Same subject—Rule does not
apply where a new contract
is made.

Same subject — Where the
creditor is absent from the
state.

Where a tender is unneces-
sary—Action by vendor or
vendee—Obligor or obligee.



§1] ' WHEN NEOESSARY. 3

§ 56. Same subject—Act or omis- § 60. Same subject—HException.
sion dispensing with a ten- §61. A tender by the United

der must have occurred States, state, county, etc., is

when — Proof of ability by unnecessary.

plaintiff unnecessary. § 62. Common-law rule as to a
4 57. Same subject—Action to re- tender of dmangecﬂc

cover the thing paid upon articles after a breach.

the contract based upon what

3 der of damages for the
—Action for damages based §63. A ten &

commission of a tort allowed
upon what.

when.
§ 68. Same sub — Before re-
covering coj;c‘mlulon by real § 64. Where the damages are ligui-

estate agent when—Before dated.
recovering possession from § 65. Where the damages are nom-

mortgagee—Recovering on a inal.

life insurance podey — Can- § 66. Not allowed by reversioner,

cellation of lease. remainderman or life-tenant
4 59. Same subject — Actlion for to co-tenant of proportion of

conversion. incumbrance.

§ 1. Tender defined.—A tender has been defined as being
“an offer by a debtor to his creditor of the amount of the
debt.” ! Again as “an offer to pay a debt or perform a duty.” *
So it has been said a “tender is an offer to perform a contract,
or to pay money, coupled with a present ability to do the
act.” ]

These definitions are indeflnite. Mr. Justice BROWN
enumerates, in a comprehensive and concise analysis, all the
necessary elements which go to make a tender. He said: “A
tender has a definite, legal signification. It imports, not mere-
ly the readiness and the ability to pay the money, or to deliver
over the deed, or the property, at the time and place men-
tioned in the contract, but also the actual production of the
thing to be paid or delivered over, and an offer of it to the
person to whom the tender is to be made.” ¢

The offer in such case means not merely to present verbally,
but also implies an actual proffer of the money or thing; and
it must be distinguished from a mere proposal or proposltlon
to do the thing.

1 Repalye & Lawrence Law Dic. 8 Cockrell v. Kirkpatrick, 9 Mo.
1259. 68s. '
329 Bac. Abr. Title Tender. ¢+ Holmes v. Holmes, 12 Barb.
187.
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§ 2. Distinction between a payment and a tender.—The act
of tender must be such that it needs only acceptance by the
one to whom it is made to complete the transaction. A pay-
ment implies an acceptance and appropriation by one party of
that which is offered by another in satisfaction, in whole or in
part, of his obligation. It is the result of the harmonious acts
of both the one who is to deliver and the one who is to receive.
Whereas a tender is the act of one party in offering that
which he admits to be due and owing, but which does not
meet the approval of the other party, and therefore not
accepted and appropriated by him in satisfaction of the de-
mand.! The term therefore implies a refusal.

§ 3. A tender cannot be lawfully rejected.—A tender cannot
be lawfully rejected, yet the courts have frequently deter-
mined, in a given case, that the tender was rightfully rejected,
but in such cases that which was rejected is something akin
to a proposition, and the expression should be to the effect
that the offer or proposition was rightfully rejected. The
party offering may comply with all the formal requisites of a
tender, yet, by reason of some defect in substance, it may
amount merely to a proposition to pay,—now, as of a former
date; or a less sum in satisfaction of a greater, etc. Or, if the
offer lacks some of the formalities which go to make up a
tender, as the actual production of the money, the offer
amounts merely to a proposition to produce the sum and
deliver if the other party is willing to receive.

§4. A waiver will not convert an offer of performance into
a tender.—In strictness, an offer to perform cannot be con-
verted into a tender by a waiver. If an offer or proposition is
accepted and the subject-matter passed over, the law will not
say that a person may not accept a defective or tardy per-
formance in place of a perfect or full performance, if he so
elects, and because it is accepted the offer is a tender. A
payment or satisfaction of a demand may be made in other
ways, the parties being willing, than by the acceptance of a
technical tender. So, on the other hand, if a creditor, know-
ing that his debtor is seeking to satisfy a demand due him,
rejects an offer, neglecting to direct the other party’s atten-

1 Barker v. Brink, § Iowa 481.
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tion to defects in form or substance in his offer which then
and there could have been remedied; such neglect is said to
amount to a waiver, but such waiver does not make that
which is not a tender one in fact. In practice, the law holds
the creditor to the exercise of good faith towards his debtor,
and merely takes from him the right to thereafter declare or
insist upon a forfeiture or other right, by reason of such mis-
takes of the debtor. As the result in both cases is the same
as that produced by a technical tender, the question is per-
haps immaterial, further than to assist in fixing in the mind
the difference between a mere offer or proposal and a tender.

§ 5. When necessary—In general—At common law, wher-
ever there is a debt or duty due and the thing due is either
certain, or capable of being made so by mere computation, a
tender of the debt or duty may be made* by the party who
undertook to pay the money or perform the duty in the first
instance, whose debt or obliggtion it is, or by one whose im-
mediate property interest would be directly affected by a fail-
. ure to pay the one or perform the other. In such cases, where
the debtor or obligor has but to pay the money or perform the
duty to discharge himself of the obligation, in order to stop
the running of interest, or prevent the accruing of damages,
or to save a forfeiture, or a penalty,? an actual tender is neces-
sary.®! The word may, when used in connection with such
cases, means must.

1t has been said that although a tender may be made in
every case wherein the debt or duty is certain, it is not neces-
sary to make one in every such case; * as where a bond is with
condition to pay a rent charge which was before due, it was
said no tender was necessary, as it is sufficient that the party
be ready to pay when the rent is demanded upon the land.
So, where an executor enters into a bond with condition to
perform a will, it was held he was not bound to tender a
legacy given by the will; but that the legacy remains as be-
fore, payable upon request.® But what is meant by this is,

1 Green v. Shurtliff, 19 Vt. 502: Grant’'s Cas. 393.
9 Bac. Abr. Title Tender (0). 4+ 9 Bac. Abr. Tit. Tender (0).

2 State v. Virginia Ry., 24 Nev. 5 Fringe v. Lewis, Leon 17; 9
88. Bac. Abr. Tit. Tender (0).
3 Wagenblast v. McKean, 2
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that where a sum of money is to be paid or a duty to be
performed on request, the party whose duty it is to perform
is not bound to take the initiative and seek the party who is
to receive and make a tender to him. The execution of the
bond, in either case mentioned, did not change the place of
payment so as to compel the obligor to seek the obligee. If
it had been holden in those cases, that no tender of the debt
or duty was necessary before a demand, the rule would have
been correctly stated. Where the debt or duty is certain or
capable of being made so by mere computation, there is at
this day no case where a tender is not necessary after the
right to the immediate receipt of the debt or duty accrues, if
the party bound to perform desires to save a forfeiture, or
stop the running of interest, etc. Where a debt or duty is to
be paid or performed on demand, whether there be a privity
of contract or the duty is imposed by law, on such demand the
right to receive the thing accrues immediately, and the obliga-
tion to make a tender forthwith, or within a reasonable time
thereafter as the nature of the case may require, is a8 impera-
tive as in a case where the time and place for performance
are fixed and known in advance.

§ 6. When by vendor of chattels before recovering the pur-
chase price—By vendee before recovering the chattels or bringing
an action for damages.—Where goods are to be delivered before
the day appointed for the payment of the consideration, the
promise to deliver is independent and a vendor cannot main-
tain an action for the price without averring and proving a
tender of the goods to be delivered.! The goods can be recov-
ered only when they have been selected, and in such case the
vendee cannot bring an action to recover them when the time
for payment arrives, without first tendering the purchase
price, but he may bring such an action without making a
tender, at any time after the default of the vendor and be-
fore the time for payment arrives, or he may at any time after
the default of the vendor, whether the goods have been select-
ed or not, bring an action to recover damages for the breach
without tendering the purchase price.

1PDey v. Dox, 9 Wend. 129; Thorp v. Thorp, 12 Mod. 455.
Bean v. Atwater, 4 Conn. 8;



§8.] WHEN NECESSARY. 7

§ 7. When unnecessary before recovering the purchase prioce
~Partial payments—Amount bid at sheriff’s sale.—If it is the
intention of the parties expressed in the contract, or implied
from the nature of the contract, or of the thing sold, or situa-
tion of the parties, either in contracts concerning personal
property or realty, that the payment of the purchase priee
shall precede the delivery of the chattels or conveyance, an
action for the price may be maintained without first tendering
the chattels or conveyance.! The same rule is applicable to
the recovery of partial payments, providing the action to
recover the installments be brought before the time arrives
for the delivery of the chattels or deed.>? It has been held
that the purchase money of land sold at sheriff’s sale may be
recovered without tendering a deed; that the delivery of the
deed is an act to be performed subsequent to the payment of
the money.®? Payment is to precede a delivery of the property
or a conveyance, when the time is fixed for the payment, but
no time is fixed for the delivery of the thing, or doing of that
which is the consideration for the payment.*

In all such cases the price may be recovered without a ten-
der of performance by the vendor, even though the latter has
not title at the time fixed for payment, or the property is
incumbered by a mortgage or other lien.® Where payment
precedes the delivery of the chattel or conveyance it is pre-
sumed the vendee relied upon his remedy against the vendor
in case of a breach of the contract on his part.

§ 8. Where delivery and payment are concurrent acts.—
Where one agrees to sell and deliver personal property and
another to receive and pay for it at the time of delivery,
the delivery and payment are concurrent acts to be performed
at the same time and place.!

1 Loud v. Pomona L. & W. Co.,
155 U. 8. 564, 8. c. 14 8. Ct. 928.

2 Eddy v. Davis, 116 N. Y. 247,
8. ¢. 22 N. B. 362; Paine v. Brown,
87 N. Y. 228; Grant v. Johnson, 1
Seld. 247; Harrington v. Higgins,
17 Wend. 376.

8 Negley v. Stewart, 10 Serg. &
R. 207.

4 Donovan v. Judson, 6 L. R. A.
591, citing Morris v. Sliter, 1

Denio 59, Mattock v. Kinglake, 10
Ad. & El 56, and note of Sargent
Williams to Pordage v. Cole, 1
Wms. Saund. 820.

8 Hartley v. James, 50 N. Y. 88;
Robb v. Montgomery, 20 Johns 15;
Sage v. Ranney, 2 Wend. 532.

1 Crist v. Armour, 34 Barb. 878;
Porter v. Rose, 12 John. 209.
Where the contract is silent both
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The mere failure by one party to perform at the time and
place specified in the contract releases the other party from
his obligation; but before the latter (if the vendee) can re-
cover the chattel, or any part of the purchase price already
paid, or damages for the non-performance, he must show not
only that the vendor failed, but that he tendered the pur-
chase price at the time and place agreed.? So in such cases,
the vendor, before he can recover the purchase price or dam-
ages for a failure to take and pay for the articles, must show
that he tendered the articles at the time and place agreed.®
But where a vendee, who has reserved the right in the con-
tract to designate the place of delivery, neglects to do so, a
readiness and an offer to deliver the articles is sufficient to
enable the vendor to recover the purchase price.* In such
case, if the articles have not been selected, the vendor must
set apart the articles he intends to apply upon the contract,
otherwise he would have his money and the vendee would not
know what articles were his. The rule requiring a tender by
the party seeking to recover damages, or the price, etc.,

as to the time and place of deliv-
ery the general rule is that the
payment and delivery of the ar-
ticle are to be concurrent acts.
Newmark on Sales, § 225.

t Anderson v. Sherwood, 56
Barb. 69; Crist v. Armour, 34
Barb. 378; Porter v. Rose, 12
John. 209, 8. c. 7 Am. Dec. 3086;
Dunham v. Pettee, 4 Seld. 508. In
every executory contract of sale
of personal property, the articles
are to be delivered somewhere,
either at a place designated at the
time of making the contract or
to be thereafter designated, or at
the place fixed by law, and there
is no difference in the rule re-
quiring a tender, in cases where
the parties designate the place,
and where the property is to be
delivered at the place fixed by
law, provided, however, that in
the former case the parties do
actually designate the place be-

fore the time for delivery ar-
rives. And in those cases, holding
that in case of a failure to de-
liver the property at the place
designated no tender is necessary,
but that it is sufficient if the pur-
chaser at the time and place
fixed, is ready to pay the price
(Woolner v. Hill, 93 N. Y. 576;
Vail v. Rice, 5 N. Y. 155; Bronson
v. Wiman, 8 N. Y. 182; Coonley
v. Anderson, 1 Hill 519), the law
is stated inaccurately, as in such
cases, as well as in those cases
where the law fixes the place, it
is the readiness and willingness
that constitutes the temder. The
idie ceremony of producing and
counting down the money only
being dispensed with.

8 Dunham v. Mann. 4 Seld. 508;
Dunham v. Pettee, 4 E. D. Smith
500.
4« Hunter v. Wetsell, 84 N. Y.
549.
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governs actions upon contracts for services ® and actions upon
any contract where the promises are mutual and dependent.

§ 9. Where goods are held for order for delivery.—Where it
is the custom of manufacturers to hold goods in store for
customers, after they are manufactured, to be delivered from
time to time as ordered, and the time for payment arrives, it
is unnecessary to tender the balance of the goods before
bringing an action for the purchase price.! The goods belogg
to the party ordering them, and he cannot extend the time
for payment by failing to order the delivery of all the goods.

§ 10. Where the subscription price of stock or the stock is
sought to be recovered.—Where a note is given for subscription
for stock in a corporation and the stock is to be delivered
on payment of the note, a tender of the stock is a prerequisite
to an action on the note.! So, on the other hand, the payor
of the note must tender the money due on the note before he
can maintain an action to recover the stock.?

The payment of the note given for the stock in such cases
and a delivery of the stock are to be simultaneous acts, and
neither party who has not abandoned the contract can put
the other in complete default without a tender on his part.®
And it has been held that a person who demands the right to
subscribe for the capital stock of a corporation is not relieved
from the necessity of making a tender, because the secretary
of the corporation states to him that he has no stock for him.*

If the subscription is to be paid in installments, the obliga-
tion to issue and deliver the stock is regarded as mutual and
concurrent with the obligation to make full payment, and an
action to recover installments due may be maintained with-
out tendering the stock, if there are other installments not
due.® If stock is to be delivered to a trust company to be

s Nelson v. Plimpton, F. E. C,, 2 Wescott v. Mulvane, 58 Fed.
55 N. Y. 480. Rep. 305, 8. ¢. 7 C. C. A. 242.

1 Atkinson v. Truesdell, 127 N. 3 8t. Paul, cte., &y. Co. v. Rob-
Y. 230. bins, 23 Minn. 439.

1 Holmes v. Morse, 53 Hun. 58; 4 Ohio Ins. Co. v. Nunemacher,
Cooper v. McKee, 19 Iowa 283; 10 Ind. 234.
St. Paul, etc.,, Ry. Co. v. Robhins, s Minnesota Har. Works v. Lih-

23 Minn. 439; Courtright v. Deeds, by, 24 Minn. 327.
37 Iowa 503.
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delivered to a purchaser upon payment,a delivery of the stock
at the place, takes the place of an actual tender.® Where the
stock or other thing is to be delivered to a third party on
payment of a note, a tender of the stock or other thing is not
necessary before enforcing payment of the note, for the rea-
son, that, in such cases, it must be the intention of the parties
that after payment of the note the thing will be delivered to
the third party.?

Jt has been held, where a person subscribes for stock in a
corporation and the amount subscribed is to be paid in install-
ments under certain restrictions as the board of directors
shall direct, that an action upon the contract for the sub-
scription might be maintained without a tender of the stock;
that it is sufficient to plead and prove that the plaintiff is
ready and willing to deliver the stock on receiving payment.®
Here the court distinguished between a subscription for stock
and a sale of stock. 8o, it has been held in cases of subscrip-
tion for stock, that as the certificate is not the stock but only
a convenient representative of it, an action may be main-
tained for the amount of the subscription, without a tender
of the certificates before the action is brought.®

§11. On a conditional sale of chattels—On a conditional
sale of personal property with possession delivered to the
vendee, if the vendee wants to preserve his right to posses-
sion he must pay or tender the amount agreed upon at the
time fixed for payment, even though the vendor has, before
the time for payment, resumed possession.!

§ 12. Where covenants are dependent—Recovery of damages
or the purchase price.—Where covenants are concurrent and
dependent, as where a deed is to be delivered and the pur-
chase price is to be paid at the same time, neither party
can put the other in default without performing or tendering
performance on his part.! And in such cases a tender of a

6 Reed v. Hayt, 17 N. E. Rep.
418.

52 N. W. Rep. (Minn.) 88; New
Albany, etc.,, R. R. Co. v. McCor-

7Holmes v. Holmes, 53 Hun.
52.

8 Seymour v. Jefferson, 74 N.
W. Rep. (Minn.) 149.

9 Columbia Elec. Co. v. Dixon.,
46 Minn. 463; Marson v. Deither,

mick, 10 Ind. 499, s. ¢. 71 Am.
Dec. 837. See note to the last
citation.
1 Hunter v. Warner, 1 Wis. 126.
1 Cassell v. Cooke, 8 Serg. &
Raw. 268; Wyvell v. Jones, 87
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deed is a prerequisite to bringing an action at law for the
recovery of damages for a breach of the contract or to recover
the purchase price.? The rule applies to a vendee of land by
verbal contract within the statute of frauds.* So, the vendor,
where the contract is within the statute, cannot enforce pay-
ment of the vendee’s note given for the purchase price, with-
out showing a tender of performance upon his part. As the
costs in courts of law follow the judgment, the vendee must
first be put in default before the vendor can subject him to
the costs of litigation,* and vice versa.

If the purchase price is to be paid in installments and the
deed is to be delivered on the payment of the whole considera-
tion, the payment of the last installment and the delivery of
the deed are concurrent acts, and if the vendor waits to bring
his action for the purchase price until all the installments are

due, he must make and aver

Minn. 68; Grace v. Regal, 11 8. &
R. 3851; Withers v. Atkinson, 1
Watts 236; Hill v. Grigsby, 85
Cal. 656; Stokes v. Burrell, 3
Grant’s Cas. 241; Steveson V.
Maxwell, 2 N. Y. 409; Atkinson v.
Hudson, 44 Ark. 192; Robb v.
Montgomery, 20 Johns. 15; Free-
son v. Bissell, 63 N. Y. 168.

2 Anderson v. Mills, 28 Ark. 175;
Green v. Reynolds, 2 Johns. 207;
Jones v. Gardner, 10 Johns. 266;
Gazely v. Price, 16 Johns. 267;
Northrup v. Northrup, 6 Cow. 296;
Slocum v. Despard, 8 Wend. 615;
Stewart v. Ludwick, 29 Ind. 230;
Walling v. Kinnard, 10 Texas 508;
Young v. Daniels, 2 Iowa 120, s.
¢c. 63 Am. Dec. 477; Small v.
Reeves, 14 Ind. 163; Mix v. Ells-
worth, 5 Ind. 517; Parker v. Mc-
Allister, 14 Ind. 12; Goodwin v.
Morey, 111 Ind. 68; Melton v. Cof-
felt, 69 Ind. 810; Rudad v. Savelli,
44 Ark. 145; Laird v. Smith, 44
N. Y. 618; Goldman v. Willis, 72
N. Y. Supp. 292. In England the
difficulty surrounding the title be-
ing so great rendered it necesasary

an actual tender of the deed,®

to make an abstract of the numer-
ous conveyances and instruments
relative to title, and these being
submitted to the purchaser’'s
counsel, it became usual for him
to prepare the conveyance and the
vendor afterwards presented him-
self to execute the deed. See
Sugden on Vendors 247. Such a
rule does not obtain in the United
States, but the vendee to expedite
matters may tender the deed.
Camp v. Morse, 5 Denio 164. See
§ 55.

8 Laffey v. Kaufman, 668 Pac.
Rep. (Cal) 471. See Brown on
St. of Frauds 122, as to the right
of a vendee to recover the money
or other consideration paid, and
the correlative right of the vendor
to enforce the vendee’s note for
the purchase money.

- 4 Anderson v. Mills,
176.

8 Beecher v. Conradt, 13 N. Y.
108; Johnson v. Wygant, 11 Wend.
48; Bean v. Atwater, 4 Conn. 8;
Eddy v. Davis, 116 N. Y. 249, s. c.
22 N. B. 362.

28 Ark.
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and an averment that he was at the day ready and willing to
convey is not sufficient.®

It has been held, where a vendee agreed to prepare a deed
at his own expense, that the fact that he tendered a deed for
execution which was not in accordance with the terms of the
contract, did not excuse the vendor from performance, as it
was his duty to prepare the deed.”

In an action at law to recover the purchase price it has
been held that a tender of the deed or release, the covenants
being dependent, was necessary even though the other party
declares he will not accept it® or declares he cannot pay.°
As long as both parties remain passive, the contract subsists
until the rights thereunder are barred by the statute of
limitations, and either party within the time may make a
tender and on its refusal bring an action to recover damages
for the breach, or to recover the portion of the price paid
as upon a rescission,'® as the case may be.

§ 13. Same subject—Allowance by the probate court of claim
for the purchase price—Action by guardian or personal repre-
sentatives to recover the purchase price—Where a deed is to be
delivered to third person.—Where a tender of a deed is neces-
sary before a vendor has an absolute right to the purchase
money, a probate court may allow a claim for such money
out of the estate of the vendee and direct it to be paid
on condition that such deed be executed and tendered.!

Guardians and personal representatives cannot execute a
deed without an order of the court having jurisdiction of the
estate, and a suit may be maintained to recover the purchase
price without a previous tender of the conveyance.? Where
the owner of a life estate sells his estate to the owner of the
fee, who goes into possession, the administrator of the vendor

¢ Parker v. Parmele, 20 Johns. 10 See Laird v. Smith, 44 N. Y.

130. 625.
7 Klaweister v. Huber, 22 N. Y. 1 Gale v. Best, 20 Wis. 48.
Sup. 815, 8. ¢. 68 Hun. 338. 2 Faulkner’'s Adm'r. v. Wil

8 Nelson v. Nelson, 75 Iowa liams, 16 8. W. 352; see Grimmell
710, s. c. 38 N. W. Rep. 134, citing v. Warner, 21 Iowa 11; Ruther-
Courtright v. Deeds, 37 Iowa 503. ford v. Haven, 11 Iowa 587; Bar-
See Wyrell v. Jones, 37 Minn. 68. rett v. Dean, 21 Iowa 423.

9 Eddy v. Davis, 22 N. E. 362,
affirming 40 Hun, 637.
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can maintain an action for the purchase price without ten-
dering a deed, as the estate by the death of the vendor is
vested in the purchaser and he has received all he bargained
for.?

If a deed is to be delivered to a third person who is to
deliver it to the vendee on the latter paying the purchase
price to the vendor, the latter, after delivering the deed, may
collect the purchase price without tendering the deed to the
vendee.* ’

§ 14. A tender unnecessary when, in cases where a mortgage
is to be executed.—Where the covenants are concurrent and
dependent the vendee, in absence of a waiver, cannot recover
what he has already paid, or maintain an action for damages
for a breach of the contract without tendering the full
amount payable by him and demanding performance.! But
where a vendee was to deliver a bond and mortgage on receiv-
ing a conveyance, it was held that it was not necessary before
bringing an action upon the covenant for a refusal or neglect
to execute the deed, to execute and tender the bond and mort-
gage. In that case the court observed that the decision is
based upon the order of precedency in which the acts are to be
done, and that an averment of a readiness to execute the bond
and mortgage was sufficient because the mortgage would be
inefficacious until the deed was given.?

§15. Effect of a failure of both parties to make a tender—
Neglect by plaintiff after obtaining a decree.—Where, in con-
tracts for the sale and conveyance of land, the acts to be
performed by the respective parties are concurrent and the
time for performance arrives and neither party has put the
other in default, the contract is not annulled or abrogated.
“Slumbering upon their respective rights would terminate

3 Reynolds v. Reynolds, 45 Mo.
Ap. 622,

4 Rollins v. Thornberg, 22 Iowa
389; Olmstead v. Smith, 87 Mo.
602.

1Tongue v. Newell, 16 App.
Div. 500, 8. c. 44 N. Y. Supp. 906;
Ziehen v. Smith, 148 N. Y. 558, s.
c. 42 N. E. 1080; Lawrence v. Mil-

ler, 86 N. Y. 131; Newman v.
Baker, 25 Wash. L. Rep. (D.C.)
170; Peckham v. Stewart, 31 Pac.
928; Rector v. Purdy, 1 Mo. 186;
Green v. Green, 9 Cow. 46.

2 West v. Emmons, 5 Johns.
181. See Leaird v. Smith, 44 N.
Y. 618.
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the contract only by such eflux of time as would create a bar
by the statute of limitation.”* 8o, it was held where a plain-
tiff had obtained a decree of specific performance and no time
was limited for performance, he would not be deprived of the
fruits of his litigation by tardiness in enforcing his rights
unless it was 8o great as to render the statute of limitation
available to the defendant; that his adversary has it in his
power to hasten the action of the plaintiff by tendering full
performance, and if he neglects or refuses to comply with the
decree, the court, on motion, may require him to do 8o within
a specified time on pain of having the decree set aside.?

§ 16. Tender of deed unnecessary before bringing ejectment
—Subsequent tender of purchase price.—The general rule is,
where the purchaser of land under an executory contract has
made default in payment, no notice to quit, or demand for the
amount due, or of the possession, or a tender of a deed is
necessary before bringing an action of ejectment.! Bringing
the action is notice that the vendor will no longer acquiesce in
the delay, and it is the vendee’s duty to act promptly by
tendering payment and asserting his right to specific per-
formance of the contract. If he suffers the vendor to recover,
his equity will be lost.?

It has been held that a vendee who has been let into pos-
session of land under a contract of sale in which the vendor
covenants to deliver a deed after one installment has been °
paid, must tender the second installment and demand a deed
or he will be in default and the vendor will be entitled to
bring ejectment to recover possession, though the first install-
ment was properly paid and the vendor did not before bring-
ing his action tender a deed.®* In such case, the vendor, being
in default in not tendering a deed, cannot maintain cove-
nant for the purchase price.*

1 Leaird v. Smith, 44 N. Y. 618. 3 Wright v. Moore, 21 Wend.

2 Redington v. Chase, 34 Cal. 229.
666. 4« Wright v. Moore, 21 Wend.
1 Hotaling v. Hotaling, 47 Barb. 229; citing West v. Emmons, 5§
163; Wells v. Smith, 7 Paige Ch. Johns. 179, Frenchot v. Leach, §
22, 8. ¢. 81 Am. Dec. 274. Cow. 5086.

2 Tibbs v. Morris, 44 Barb. 138.
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§17. Where the covenant to pay the price is independent.—
Where the vendce has ceased to make the payments on a
contract to convey land and the vendor has resumed the
possession, to warrant a recovery by the vendee of the
amount paid, as for money had and received, a strict per-
formance must be shown, unless the vendor expressly re-
scinded the contract. The covenant to pay is independent
and the vendor cannot be put completely in default without
a tender of performance by the vendee.!

§18. When tender of price is necessary after debt is barred
by the statute of limitation.—A vendee in an executory con-
tract for the purchase and sale of land, who has not paid
the purchase price, is not relieved of his obligation to pay the
price, though the statute of limitations has barred the right
of action to recover the debt. The debt remains and the
vendee, if in possession, cannot defeat an action for the
recovery of the possession; or, if out of possession, he can-
not recover the possession without paying or tendering the
price! The vendor’s interest in the land continues until
barred by the statute applicable te interests in realty.

§ 19. TUnilateral eontracts.—A person seeking to enforce a
unilateral contract by which he is not bound and cannot him-
self be brought into court, must not only show that he was
willing and ready at all times to perform all the require-
ments on his part, but also that he made a tender of per-
formance before bringing the action.! Where there was
further negotiation between the parties, occasioned by the
vendor’s inability to secure his wife’s release of dower, a
tender of the purchase price within the time for which the
option was given to purchasé was held to be excused.? A
failure by the owner of property who has given another an
option to purchase within thirty days, to furnish an abstract
at once as agreed, was held no excuse for not making a
tender of the purchase money within the time specified.?

1 Green v. Green, 9 Cow. 46. v. Ford, 8 Mont. 283; Kerr v.
1 McPherson v. Johnson, 69 Purdy, 51 N. Y. 629.
Tex. 484. 2 Mansfleld v. Hodgdon, 147

1 Miller v. Cameron, 45 N. J. Mass, 304, s. c. 17 N. BE. 544.
Eq. 95, 8. ¢. 1 L. R. A. 554; Ducie 3 Kelsey v. Crowther, 7 Utah
519.
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§20. Tender of note required when.—Where the holder
of a negotiable note demands payment, either of the maker,
surety or indorser, he must have the note with him so that
he can deliver it up after receiving payment. It is not neces-
sary to have it in sight or offer to produce it. Such an offer
is implied in the demand. The implied agreement is, that
upon receiving payment the note will be surrendered. A
demand for payment of a negotiable note or bill without
having the instrument at hand to surrender to the maker or
drawee is not sufficient to charge an indorser,! even though
the payor did not know the instrument was not at hand and
refused payment upon some other ground. As to an in-
dorser, the holder must not be himself in default. The maker
of a negotiable promissory note will be in default whether
a demand be made or not, or, if a demand be made, whether
the holder has the note at hand to deliver up or not, if he
is not ready, willing and able to pay at place of payment on
the day appointed. The rule is well settled that a failure to
present a note for payment at maturity at the place designat-
ed for payment does not stop the acccruing of interest unless
a proper tender of payment is made by the maker.?

§ 21. Tender of indemnity where note is destroyed.—If a note
has been lost or destroyed, the one entitled to the money
must make a tender of indemnity to both the maker and
indorser at the time of the demand and notice. As the
maker is not bound to make payment on such demand with-
out a surrender of the note, or a tender of indemnity in case
it is lost, there is all the more reason that the indorser ought
not to be required to make payment until the proper steps
have been taken so as to enable him to take immediate action
against the maker. Unless such indemnity be tendered both
to the maker and indorser at the time of the demand and
notice, the indorser will not be charged.! As to the maker,
however, a failure to tender such bond before action affects
merely the question of costs, throwing them upon the plain-
tiff.2

1 Eastman v. Potter, 4 Vt. 313. 2 Randolph v. Harris, 28 Cal.

2 Westcott v. Patton, 51 Pac. 562. See Hendon v. North. Car
1021. Ry., 37 8. E. Rep. (S. C.) 156,

1 Smith v. Rockwell, 2 Hill. 482; where it is held that a tender of
Strafford v. Welch, 59 N. H. 46. an indemnity bond, required by
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Statutes authorizing a recovery upon a lost negotiable
note or bill of exchange, upon giving a bond conditional to
indemnify the maker, his heirs, etc., against all claims on
account of the lost note, apply only to the remedy and in no
way affect the rights or liabilities of the parties arigsing out
of the proceedings to change a drawer or indorser. These are
governed by the principles of the common law.’

§ 22. Tender of note where demand is made for payment upon
the original obligation—When an action has been commenced
upon the original obligation.—If, after selling goods with-
out any express agreement as to the time of payment,
or they were sold on timme and after the purchase price is
due the seller takes the purchaser’s negotiable time note
for the amount without any agreement that the note
shall constitute payment, the seller, if he demands payment
upon the original obligation, must at the time of the demand
return or tender to the purchaser his note. But the seller
may commence an action to recover upon the original obliga-
tion (before or after the note matures) without first return-
ing or making a tender of the note. It is sufficient if the note
be tendered at or before the trial. In the first case the cred-
itor cannot have his money and retain the note, and in the
second case he cannot have a judgment and retain it.?

The reason for the difference is that the negotiable note
being in the nature of collateral, if the holder demands pay-
ment upon the original demand he must at the time of the
demand surrender or tender whatever he holds that is col-
lateral to the debt, and the debtor is not bound to pay the
original obligation and trust to a subsequent return of the
note; while in the latter case, the note not constituting pay-
ment and the original obligation being due, he may sue upon
it at any time and the debtor is amply protected from the
possibility of second payment or expense of a defense to an
action upon the note by a tender of the note at or before trial.

the statute before a corporation s Smith v. Rockwell, 2 Hill. 482,
shall be required to reissue certl- 1 0’Brien v. Jones, 38 Mo. App.
ficates of stock which have been 90; Moore v. Fits, 59 N. H. 5672.
lost, i8 excused if the right to re-

issue is denied.

2
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§23. A tender of funds received upon a wrongful sale of
goods upon execution necessary when.—After a levy and sale of
goods upon execution, the judgment creditor cannot maintain
an action or proceeding to obtain a new execution on ‘the
ground that the goods sold were not the property of the
debtor, without first refunding the money or tendering it
back.!

§24. Tender when necessary before recovering a statutory
penalty.—In order to recover damages or a penalty prescribed
by statute, which without the statute could not be recovered,
the aggrieved party must bring himself strictly within the
provisions of the act. Thus where a statute provides that
if a carrier refuse to deliver goods on a tender of the freight
as shown by the bill of lading it shall be liable to damages in
a certain sum, etc., a tender of a sum as freight, shown to be
due by an expense account which was no part of the bill of
lading was held insufficient to warrant a recovery of such
penalty, and that a tender of the amount due as shown by the
bill of lading was indispensable.!

§25. Before recovering collateral given to secure an usuri-
ous loan—By debtor to avail himself of a composition agreement
—Recovery after an accord.—In Tennessee it has been held that
an action to recover collateral given to secure an usurious
loan cannot be maintained without tendering the amount
actually due before commencing the action, notwithstanding
the court would not permit the lender as plaintiff to recover
the amount actually due, if in stating his cause of action the
usury was made to appear.?

1 Batchelder v. Mason, 8 N. H. was held in these cases where the

121.

1 Schloss v. Atchison, etc. Ry.
Co., 22 S. W. Rep. (Tex.) 1014, cit-
ing Suth, st. Const. 398, DeWitt v.
Dunn, 15 Tex. 1006, Garza v.
Booth, 28 Tex. 478; Scogins v.
Perry, 46 Tex. 110; Murry v. Ralil-
road Co., 63 Tex. 407.

1 Causey v. Yates, 8 Hump. 605,
citing on the last point Isler v.
Brunson, 6 Hump. 277. Exacting
usury under the Tennessee stat-
ute being an inditable offence, it

usury was made to appear in the
complaint, that the plaintiff could
not recover upon the well settled
principle that the courts will not
lend their aid for the enforcement
of a contract made in violation of
the law of the land. But the con-
tract not being void In 7% rhe
borrower, as defendant, could not
bring the usury forward to his
own advantage except by paying
what was actually due.
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In Minnesota an action to cancel a mortgage given to secure
an usurious loan, or to recover anything paid upon an usuri-
ous contract, may be maintained without tendering or return-
ing the thing received upon the contract.! To enable a debtor
to avail himself of a composition agreement where all the
creditors join in and agree to an extension of time and to
accept notes, the debtor must tender the notes according to
the agreement or the creditors will be remitted to their
original rights.® A payment of a part of an undisputed claim
furnishes no consideration for a promise by a creditor to dis-
charge the debtor, and the creditor may bring an action to
recover the unpaid part without returning or making a tender
of the part paid.*

§26. When necessary or unnecessary in equity—Setting aside
a tax deed—Where amount due is uncertain—Surety entitled to
subrogation—Costs.—In equity the court has the power to
award such judgment as the facts may show the plaintiff
entitled to and to fully protect the rights of the other party
by granting the relief conditionally upon the performance
by plaintiff of that which he was by the contract bound to do,!
and to save the party who was not put in default harmless
from costs. Except in cases where the existence or preserva-
tion of the right depends solely upon a payment or tender, the
rule is, although not universal, that in equity a tender is not
necessary as a prerequisite to bringing suit for relief, and in
such cases, a failure to make a tender before suit affects mere-
ly the right to interest and costs.? The plaintiff must make

2 See Scott v. Austin, 36 Minn.
460,

v. Peck, 14 So. (Ala.) 541; Lewis
v. Prendergast, 39 Minn. 301;

8 Warbury v. Wilcox, 2 Hilt.
121,
4 See Martin v. Bank, 42 8. E.
Rep. (Mich.) 72.

1Lewis v. Prendergast, 389
Minn. 301; Rutherford v. Hoven,
11 Towa 587, 8. c. 38 N. W. Rep.
134; see Nelson v. Nelson, 73
Towa 710, 8. c. 38 N. W. Rep. 135,
citing Winton v. Sherman, 20
Iowa 295.

2 Minneapolis, etc. Ry. Co., v.
Chisholm, 55 Minn. 874; Ashurst

Freeson v. Bissell, 63 N. Y. 168;
Stevenson v. Maxwell, 2 N. Y.
409; Bruce v. Tilson, 25 N. Y. 195;
Brock v. Jones, 16 Tex. 461;
Downing v. Plate, 90 Ill. 195. See
Bundy v. Summerlin, 142 Ind. 92;
Morrison v. Jacoby, 114 Ind. 84.
See also Martin v. Bank, 42 S. W.
Rep. 558, when it is held that if
the defendant in his answer de-
nies plaintiff’s claim, the objection
that a tender is a condition pre-
cedent to the action, is walved.
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a tender if he desires to place the defendant in the wrong and
subject him to a liability for costs.®* However, if the defend-
ant subsequently denies plaintiff’s right to the relief to which
he is entitled, the question of a failure to make a tender, as
bearing upon the right of the plaintiff to costs, becomes im-
material.*

A tender of the amount due is not necessary to enable a
mortgagor to maintain a bill to prevent a foreclosure for
more than is due.” Nor is one necessary before bringing a
suit to set aside a tax sale on the ground of fraud,® or to
redeem where the tax deed is made without authority of law,’
or to set aside a tax deed as a cloud on the title when land
other than that sought to be charged is included in the
assessment,® or where the land is not subject to taxation,’
or where the assessment for any reason is wholly void.** But
where the tax is a valid claim, but some defect arising in
course of the proceedings to enforce it remders it void, a
decree removing a cloud on the title, or one to quiet title and
cancel the tax deed, will be made conditional upon complain-
ant paying the tax due.

A tender of the amount due before bringing a suit is not
necessary if the amount due is uncertain, or is particularly
within the knowledge of the other party, as where a person
is entitled to an accounting,’? or where one creditor is en-

8 Glos v. Goodrich, 175 Ill. 20;
Glos v. McKeown, 141 Ill. 288;
Gage v. Goudy, 141 Ill. 215; Cotes
v. Rohrbeck, 139 Ill. 532; McCart-
ney v. Morse, 137 Ill. 481; Gage v.
Arndt, 121 Ill. 421,

4 See Martin v. Bank, 42 8. B.
Rep. (N. C.) 5568.

8 Cole v. Savage, 1.Clark (N. Y.)
361.

6 Dudly v. Little, 2 Ohio 504.

7 Adams v. Snow, 65 Iowa 435,
8. ¢. 21 N. W. Rep. (Io.) 765; Han-
scom v. Hinmam, 30 Mich. 419;
Taylor v. Ormsby, 66 Iowa 109, s.
c. 23 N. W. Rep. (Io.) 288, citing
Binford v. Boardman, 44 Iowa 53;
Crawford v. Liddle, 70 N. W.
Rep. (Io.) 97; see Guidry v. Brous-
sard, 32 La. Anpn. 925, and

Beaux v. Negrotto, 43 1d. 424.

8 Title Trust Co. v. Aylesworth,
66 Pac. Rep. (Or.) 276. '

9 See Morrison v. Jacoby, 114
Ind. 84.

10 Sfoux City Bridge Co. V.
Dakota County, 84 N. W. Rep.
(Neb.) 607; Powers v. Larabee, 2
N. Dak. 141, 8. c. 49 N. W. Rep.
724.

11 Hamilton v. Merrymaz, €35 N.
W. Rep. (Mich.) 282; Hayes v.
Douglas, 92 Wis. 429, s. c. 65 N.
‘W. Rep. 482; Crawford v. Liddle,
70 N. W. Rep. (Io.) 97.

12 Zebley v. Farmer's L. & T.
Co., 84 N. B. 1087, 8. c. 139 N. Y.
461; Coolbaugh v. Roemer, 32
Minn. 445,
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titled to subrogation as to securities held by another creditor
to protect the latter against loss on account of any dealing
with the debtor.?®

§27. Same subject—Restraining water company from shut-
ting off the water.—One who seeks by injunction to restrain
a water company from shutting off the water for nonpayment
of the dues or tax, must first tender what is justly due.! So
where one seeks to restrain by injunction any act for the
collection of money, as where a tax in excess of the legal rate
has been levied and is sought to be collected, a payment or
tender of that part of the tax admitted to be legal is a condi-
tion precedent to the commencement of the action. In such a
case the court said: An “averment of willingness to pay and
willingness to bring the money into court without having
made the tender, are insufficient and do not justify the court
in exercising equitable jurisdiction while the plaintiffs them-
selves omit to do equity by paying or tendering payment to
the defendant of that portion which by their own pleading
appears to be due.” ?

. §28. Specific performance—Enforcing vendor’s lien.—In con-
tracts for the purchase and sale of land, or of bargain and
sale of personal property in cases where specific performance
may be had, where the promises or covenants are mutual and
dependent, it is not necessary before bringing an action in
equity to enforce specific performance of the contract for
either the vendor or vendee to put the other party in default
by performance or tender of performance of his part.! So,

18 Koehler v. Farmers’ Bank, o
N. Y. Supp. 745.

8. ¢. 4 Pac. 361; Albany v. Auditor
General, 37 Mich. 391.

1 McDaniels v. The Springfield
Waterworks Co., 48 Mo. App. 278.

2 State Nat. Bank v. Carson, 50
Pac. (Okla.) 990; 8. p. Watson v.
Major, 50 Pac. Rep. (Colo. App.)
T41; Chicago etc. v. Commission-
ers, 54 Kan. 781; Overall v. Ruen-
1, 67 Mo. 208; Bundy v. Summer-
land, 142 Ind. 92; People v. Hen-
derson, 12 Colo. 899; Hagaman v.
Commissioners, 19 Kan. 394: Wil-
son. v. Longendyke, 32 Kan. 270,

1 Fall v. Hazelrig, 45 Ind. 576;
Minneapolis etc. Ry. Co. v. Chis-
holm, 55 Minn. 374; Stevenson v.
Maxwell, 2 N. Y. 409; Vaught v.
Cain, 81 W. Va. 424; Ashurst v.
Peck, 14 So. (Ala) 541; Brown v.
Eaton, 21 Minn. 409; Nelson v.
Nelson, 76 Jowa 710, 8. ¢. 88 N.
W. Rep. 134; Winton v. Sherman,
20 Iowa 295; Brook v. Hewit, 8
Ves. 263; Hunter v. Bales, 24 Ind.
299; Irwin v. QGregory, 13 Gray
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where the vendor of land has a lien for the purchase price, it
is not necessary before bringing a suit to enforce the lien, to
tender a deed.? Where a vendee is entitled to a conveyance
upon request, a suit in equity to enforce the contract may be
maintained without a previous request or tender of the pur-
chase price,® unless the request, by the terms of the contract,
is made essential to the right to enforce performance. In
suits for specific performance the plaintiff need not aver a
willingness or make an offer of performance in his complaint.*
The court can in its decree fully protect the rights of the
defendant.

The question whether the plaintiff is in default on account
of gross laches, or by reason of applying to the court for
relief after a long lapse of time, go mainly to the existence
or nonexistence of the contract at the time of bringing the
suit, and the reader is referred to works on Specific Per-
formance of Contracts and works on Equity Jurisprudence
for a discussion of that question.® Where the contract still
subsists the decisions in most of the United States, and per-
haps England, on the question of a tender before suit, or an
offer in the complaint, support the rule as stated.

§ 29. Same subject—Contrary rule—Waiver.—There is a line
of authorities which seem to support the contrary rule:
that a plaintiff must make an actual tender before bringing
his suit.! And there is another line of authorities holding

215; Lynch v. Jennings, 43 Ind.
276; Sons of Temperance v. Brown,
9 Minn. 157; Lewis v. Prender-
gast, 39 Minn. 301; Sheplar v.
Green, 96 Cal. 218, 8. c. 81 Pac.
42; Wood v. Rabe, 52 N. Y. Supr.
Ct. 479; Brock v. Jones, 16 Tex.
461; Gardner v, Rundell, 70 Tex.
453; Luchettli v. Frost, 65 Pac.
Rep. (Cal) 969; Rutherford v.
Hoven, 11 Iowa 0587; Worch v.
Woodruff, 47 Atl. Rep. (N. J. Ch)
T25; Banbury v. Arnold, 91 Cal.
606, 8. c. 27 Pac. 934, citing Wil-
coxson v. Stitt, 65 Cal. 596, s. c.
4 Pac. 629, and Smith v. Mohn,
87 Cal. 489.

2 Freeson v. Bissell, 63 N. Y.
168; Rutherford v. Hoven, 11
Iowa 587; Grimmell v. Warner, 21
Iowa 11; Barrett v. Dean, 21 Id.
423.
3 Bruce v. Tilson, 25 N. Y. 194.

4 Vaught v. Cain, 81 W. Va. 424;
Brooks v. Hewit, 8 Ves. 253; Cool-
bough v. Roemer, 32 Minn. 447.
See Freeson v. Bissell, 68 N. Y.
168, and Stevens v. Maxwell, 2 N.
Y. 168.

5 See 3 Pomeroy’s Eq. Jur. 1408;
Story’s Eq. § 771.

1 Askew v. Carr, 81 Ga. 685;
Sanford v. Bartholomew, 33 Kan.
88; Boyce v. Frances, 56 Miss.
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that the making of a formal tender before commencing an
action for specific performance is waived by some act or
declaration of the other party, which would render a tender—
as long as the position taken by the latter is maintained—a
vain and idle ceremony, as where the vendor or vendee noti-
fies the other party that he will not go on with the contract;*
or, which is the same thing, denies its binding force,® or repudi-
ates it,* either expressly, or impliedly as where a vendee with-
out tendering a deed brings an action to quiet title,” or takes
untenable grounds as to title, or claims interest where none
is reserved, without receding or withdrawing his construction
of the contract.® The decisions falling within the last group
of authorities mentioned are found in the books of those
states where prevails the equitable rule Qispensing with the
necessity of a tender before bringing suit—where the ques-
tion of a waiver is immaterial—as well as in the books of
those states adhering to the strict legal rule requiring a ten-
der—where the question of a waiver is material—which tends
to confuse the student or practitioner when making an ex-
amination of the subject.

573; Klyce v. Broyles, 37 1d. 524;
Mhoon v. Wilkinson, 47 Id. 633;
Robinson v. Harboar, 42 Id. 800;
Kimbrough v. Curtis, 50 Id. 117;
Greenup v. Strong, 1 Bib. 590;
Bearden v. Wood, 1 A. K. Marsh
450; Young v. Daniels, 2 Iowa
126. In the last case the court
cited Story’s Eq. § 771, but at that
place Judge Story is considering
whether a contract is enforceable
or not, by reason of laches, lapse
of time, etc. See foot note to
§ 1407 Pomeroy’s Bq. Jur. for a
collection of cases upon this sub-
" Ject.

2 White v. Dobson, 17 Gratt.
(Va.) 262; Dulin v. Prince, 124 Il
76; McPherson v. Fargo, 74 N. W.
Rep. (N. D.) 1057; Brace v. Doble,
52 N. W. Rep. 586; McKleroy v.
Tulane, 384 Ala. 78; Lyman v.
Gedney, 114 I11. 888, 8. ¢. 290 N.

E. 282; Smith v. Gibson, 41 N.
W. Rep. (Neh.) 360; Long v. Mil-
ler, 46 Minn. 13; Brown v. Eaton,
21 Minn. 411; Veeder v. McMur-
ray, 70 Iowa 118; Crary v. Smith,
2 N. Y. 60; Vanpell v. Woodward,
2 Sand. Ch. 143; Pollock v. Brain-
ard, 26 Fed. Rep. 732; Tyler v.
Ontzs, 20 8. W. (Ky.) 256.

8 Hopwood v. Corbin, 63 Iowa
218, 8. ¢. 18 N. W. Rep. 911;
Wright v. Young, 6 Wis. 127, s.
c. 70 Am. Dec. 453.

4 Gill v. Newell, 13 Minn. 462;
Lee v. Stone, 21 R. 1. 123. See
Deichmann v. Deichmann, 49 Mo.
107, citing Brock v. Hidy, 13 O.
St. 303.

s Sheplar v. Green, 96 Cal. 218,
8. ¢. 81 Pac. 42.

6 Selleck v. Tallman, 87 N. Y.
106.
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§30. Same subject—Barring right to specific performance.—
It remains to be observed that a tender by one party is
necessary to put the other in default, or work a forfeiture, so
as to defeat the right of the latter to a specific performance
of the contract. In absence of a tender, the right to specifie
performance continues until barred by the statute of limita-
tions.!

§ 81. Rescission on the ground of fraud—In equity.—A person
who intends to rescind a contract on the ground of fraud
should do so as soon as he discovers the fraud. He ought to
return or tender back what he has received under the contract
80 as to place the parties as near as possible in statu quo.!
But a tender of the thing received is not a prerequisite to the
right to apply to a court of equity for relief, and a bill to
rescind may be maintained without a previous offer to restore
what has been received.?

Ordinarily when the case is one coming within the jurisdie-
tion of equity, such a rule is the only practical one, as the
amount to be returned will depend upon a variety of circum-
stances, whether there has been a loss or deterioration of the
property through his fault, whether he should be charged
with the value of the use and occupation, etc.® It is the
fraud that gives the right to relief in equity and all that is
necessary to justify a rescission by the court is, that the con-
tract is one that a court of equity will cancel or rescind on
the ground alleged, that such grounds of rescission exist,

1 Leaird v. Smith, 44 N. Y. 618.

1 Brady v. Cole, 164 Ill. 116;
Cobb v. Hatfleld, 46 N. Y. 533;
Sloan v. Shiffer, 156 Pa. St. 59;
Evans v. Gale, 17 N. H. 378; Kim-
ball v. Cunningham, 4 Mass. 502;
Stevens v. Hyde, 82 Barb. 171;
Tisdale v. Buckmore, 88 Me. 461;
Thayer v. Turner, 8 Met. 550.

2 Kiefer v. Rodgers, 19 Minn.
82; Tarkington v. Purvis, 25 N.
B. Rep. 879; McCorkell v. Kar-
boff, 58 N. W. Rep. (Io.) 918; Gar-
za v. Scott, 5 Tex. Civ. App. 289,
8. ¢. 24 8. W. Rep. 89; Potter v.

Taggart, 564 Wis. 395, 8. c. 11 N.
W. Rep. 678; Perry v. Boyd, 28
So. Rep. (Ala.) 711; Ellison v.
Beannabia, 46 Pac. (Okla.) 477;
Maloy v. Berkin, 11 Mont. 138;
O’Dell v. Burnham, 61 Wis. 562;
Van Trott v. Wiese, 36 Wis. 439;
McGeary v. Jenkins, 41 Atl. Rep.’
(Pa.) 315. In the last case, which
was a suit for relief from a sher-
iff’s sale made in fraud of the
owner’s right, the same rule was
applied.

3 Saxton v. Seiberling,
St. 564.

48 O.
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and that the party seeking the relief has not lost the right
by affirmance, laches or otherwise. *

Formerly under the old equity practice, a bill which did not
contain a formal offer to return what had been received on a
contract was demurrable, but this rule does not now obtain
everywhere under that practice.® Under the ecode system,
which merely requires a complaint to contain only a state-
ment of the facts constituting the cause of action and the
prayer for relief, no such averment is necessary. A willing-
ness is sufficiently shown by a plaintiff by submitting his
cause to the court which has the power to impose the proper
terms of granting the relief.® The rule in equity dispensing
with a strict tender of the thing received upon the contract
as a prerequisite to a suit to rescind upon the ground of
fraud, seems to be applied alike to contracts of sale of realty
and of personal property, and to the suit of the vendor or
vendee. The same rules apply to the reseission of a contract
executed under duress as apply to contracts voidable on
the ground of fraud.”

§82. Same subject—At law—Waiver.—At law the weight
of authority seems to support a rule requiring a vendor or
vendee, in rescinding a contract of sale of personal property
on the ground of fraud, to make an actual tender to the
other party of the thing received upon the contract. Thus, if
the vendee desires to recover what he has paid, he ought
first to tender the property he received on the contract.?
Merely leaving a horse in the vendor’s yard without any
notice of his intention to rescind is no tender and does not
amount to a rescission.? If the vendor brings replevin he
should, before bringing his action, return or tender the pur-
chase price.? If land has been conveyed in exchange for

4 Nelson v. Carlson, 56 N. W. 1 Perley v. Balch, 23 Pick. 288,
Rep. (Minn.) 821; Knappen v. 8. c. 34 Am. Rep. 56; Thompson
Freeman, 50 N. W, Rep. (Minn.) v. Peck, 115 Ind. 512; Farwell v.

533. Hanchett, 19 I1l. App. 620; Moriar-
s Jervis v. Berridge, L. R. 8 Ch. ty v. Stefferan, 89 Ill. 528; Balme

App. 3851, 8. ¢. 21 W. R. 96. v. Taylor, 36 N. B. Rep. 269.

" ¢ Knappin v. Freeman, 50 N. W. 2 Thayer v. Turner, 8 Met. 558,

Rep. (Minn,) 533, 8 Conner v. Henderson, 15 Mass.

7 Morse v. Woodworth, 20 N. B. 3820; Thurston v. Blanchard, 22
Rep. 525. Pick. 18; Deutzel v. City Ry. Co.,
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personal property and the grantee seeks to rescind on the
ground of fraud, he must tender a reconveyance, and, when
this is possible, an action to reclaim the goods without such
tender is prematurely brought* An offer to trade back is
not a rescission.®

8o, a tender of the amount received on a settlement with an
insurance company or a railroad company, is necessary to a
rescission on the ground of fraud,® unless the release given
was made to cover matters not contemplated by the parties.’
Where a vendee goes to a vendor and announces his determin-
ation to rescind, and the latter refuses to assent to a rescis-
sion of the sale and repay the purchase price, it has been said
that such refusal amounts to a waiver of the right to have a
formal tender made.® If a sum to be paid expressly as a com-
promise and not because so much is conceded to be due, the
party receiving the payment cannot maintain an action to
recover the balance claimed to be due and retain what he has
received.’

Where an insurance company elects to rescind its contract
of insurance, under a clause declaring the policy null and
void if any of the representations of the insured are untrue,
it must as soon as it learns of the breach of the condition of
the policy return or tender the premium received. The whole
of the premium must be returned as the policy is avoided in
toto, and from the beginning.’® The fact that a loss has oc-

45 Atl. Rep. (Md.) 201. In the
last case an agent without author-
ity sold certain property. See
Sisson v. Potter, 21 L. R. A, 206,

814, and cases cited. Contra O’-
Brien v. Chicago Ry., 67 N. W.
Rep. (Io.) 425; Railway Co. v.
Lewis, 109 IIl. 120; Mullen v.

which holds that no tender need
be made.

¢« Wilbur v. Flood, 16 Mich. 40.
See Hendrickson v. Hendrickson,
50 N. W. Rep. (Io.) 287 to the con-
trary.

8 Wilbur v. Flood, 16 Mich. 40,
8. ¢. 93 Am. Dec. 203.

6 Neiderhauser v. Detroit, 91 N.
W. Rep. (Mich.) 1028; Railway Co.
v. Hayes, 10 S. E. Rep. (Ga.) 350;
Brown v. Insurance Co., 117 Mass.
479; Pangborn v. Insurance Co.,
88 Mich. 344, 8. c. 35 N. W. Rep.

Railway Co., 127 Mass. 86. Some
of the code states seem to have
adopted a more liberal rule.

7 Louisville & N. R. Co. v. Mc-
Ellory, 37 S. W. Rep. 844. See
Crippen v. Hope. 38 Mich. 344.

8 Potter v. Taggert, 54 Wis. 895,
8. ¢. 11 N. W. Rep. 678.

9 McMichael v. Kilmer, 76 N. Y.
86; Bisbee v. Ham, 47 Me. 543.

10 Schreiber v. Insurance Co.,
43 Minn. 367; First National Bank
v. Assurance Co., 064 Minn. 98;
Harris v. Assurance Society, 64 N.
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curred and an action commenced to recover on the policy
does not change the rule, as a party has a right to rescind a
contract for fraud, at any time, on discovering the ground
therefor. After action brought the money may be tendered,
and, being one that must be kept good,’* the tender must be
pleaded, either in the answer or a supplemental answer, and
the money brought into court. But when a policy of insur-
ance is not voidable from the beginning, but from the happen-
ing of a particular event, as placing an incumbrance upon
the property, only so much of the premium as is unearned at
the time of the happening of the event need be tendered, un-
less the policy contains a stipulation that the whole of the
premium for the entire term shall be deemed earned, in
which case no tender need be made. In the latter case the
protection which the insured had to the happening of the
event is the consideration for the premium paid.* A policy
of insurance containing a clause that it shall be null and
void for any reason, is not void absolutely, but voidable at
the election of the insurer, and a failure upon discovering the
fraud to take any steps to rescind the contract by returning
or tendering what was received under the policy,’* or giving
notice of an intention-to rescind where no tender need be
made, is a waiver of the right to declare a forfeiture.!* There
must be no delay in rescinding.!®

§ 33. Same subject—Where a party is entitled to retain that
which he received—Where judgment will give a defendant all he
is entitled to.—One who attempts to rescind a contract on

Y. 196; Home Ins. Co. v. Howard, v. Assurance Co., 64 Minn. 96;

111 Ind. 544, 8. c. 13 N. B. Rep.
108; Home Ins. Co. v. Richards,
121 Ind. 121, 8. ¢. 22 N. E. Rep.
875; Strong v. Strong, 102 N. Y.
69, 8. c. 5 N. E. Rep. 799; Gelss v.
Franklin Ins. Co., 123 Ind. 172, s.
c. 24 N. E. Rep. 99 and Weed v.
Insurance Co., 116 N. Y. 106, s. c.
22 N. BE. Rep. 229.

11 § 348,

12 See Schreiber v. Insurance
Co., 48 Minn. 367.

18 Schreiber v. Insurance Co.,
48 Minn. 367; First National Bank

Sweetman v. Prince, 26 N, Y. 224.

14 Berry v. Insurance Co., 30
N. BE. Rep. 254; Phoenix Ins. Co.
v. Boyer, 1 Ind. App. 829, 8. c. 27
N. E. Rep. 628; Roby v. American
Cent. Ins. Co., 120 N. Y. 510, 8. c.
24 N. E. Rep. 808; Griffey v. New
York Cent. Ins. Co., 100 N. Y.
417, 8. c. 3 N. H. Rep. 309.

16 Strong v. Strong, 102 N. Y.
69, 8. c. 5 N. B. Rep. 799; Gould
v. Cayuga Bank, 86 N. Y. 82.
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the ground of fraud, is not required to restore that which
in any event he would be entitled to retain either by virtue
of the contract sought to be set aside or of the original
liability.! Thus, if a creditor is induced by fraudulent repre-
sentations to accept in full satisfaction a per cent on a claim,
the amount of which is not in dispute, it is not mecessary
as preliminary to right to recover the balance due that he
repay or tender the per cent received.? Nor is a return
necessary, either at law or in equity, if the judgment asked
for will give the defendant all he is entitled to. Thus where
a person was induced by the fraudulent representations of
his partner to sell to him his interest in the partnership
property for a sum paid in cash, and it waa alleged in the
complaint and made to appear that the defendant had re-
ceived more than the amount paid, out of the avails of the
property, and the complaint asked for an accounting, it was
held not necessary to allege or prove an offer to return the
money received on the sale.® It is not necessary to tender
the consideration received as a prerequisite to an action to
cancel a deed as being inconsistent with the power in a will,
if the grantee has rents in his hand.* 8o, a tender of the
amount received upon a compromise of a claim against anm
insurance company is not a condition precedent to a suit
in equity to rescind the compromise upon the ground of fraud,
if a recovery upon the policy is also sought. In equity full
and complete relief can be given in the one action and the
amount received by plaintif may be credited upon the

1 Kley v. Healy, 147 N. Y. 6565; by the defendant company for the

Garner v. Mangum, 93 N. Y. 642;
Martin v. Ash, 20 Mich. 1086.

2 Plerce v. Wood, 23 N. H. (3
Foster) 519.

3 Allerton v. Allerton, 50 N. Y.
670.

4 Call v. Shewmaker, 69 S. W.
Rep. (Ky.) 749. In Harris v. As-
surance Soclety, 64 N. Y. 196,
(citing Allerton v. Allerton) the
court applied this rule to a de-
fendant who asserts that the con-
tract is fraudulent and void, and
held that an offer of a judgment

amount of the premium received
was a compliance with the rule
that no tender need be made
where the judgment of the court
will give the party all he is en-
titled to. But the decision is bad,
as an offer of judgment by a de-
fendant, who may or may not be
good, certainly is not plaeing the
parties in statu guo. Being sued
did not take away the right to
rescind and a tender should have
been made.
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amount due him under the policy.® A tender by a plaintiff of
the amount received on a settlement with an agent or broker
is unnecessary to enable the plaintiff to recover the amount
of an overcharge or other item wrongfully included in the
account.®

§ 34. Same subject—Where the property received is destroyed
—Where goods are of no value—It is not necessary to make
a tender of the property received upon the contract in
advance of an action to recover the purchase price paid,
when the fraud is discovered too late to make a tender. As
where a horse bought at auction died before the purchaser
discovered that he had been induced to buy by the employ-
ment of puffers.! Nor, is it necessary to return or tender
the property to the vendor, where it was destroyed in making
the necessary chemical tests to determine that the article de-
livered is the one contracted for. A buyer is relieved from
the obligation to return or tender the goods if they are of
no value to either the seller or buyer.? It is not enough to
allege and prove that the thing is of no value to the pur-
chaser. It must be entirely worthless to both parties.?

§ 35. Same subject — Where assignor had no title — Release
received—Promissory notes.—Where a party is induced through
false representations to take an assignment of a lease
executed by one who had not title, a tender of the assign-
ment or an offer of restitution is not necessary before
commencing an action based upon the deceit.! Nor, in such
cases is it necessary to tender a release received before com-
mencing a suit to set aside a settlement, for upon a rescis-
sion the release becomes of no effect.? A promissory note, as
between the parties, is not property but a mere promise, and

5 Reynolds v. Westchester Fire
Ins. Co.,, 8 App. Div. 193, 8. ¢. 40

2 Pence v. Langdon, 99 U, S.
5678; Thurston v. Blanchard, 22

N. Y. Supp. 836. See Hartford
Fire Ins. Co. v. Kirkpatrick, 20
So. (Ala.) 651.

¢ Henderson v. Brand, 81 8. B.
Rep. 561,

1 Staines v. Shore, 16 Pa. S8t.
200.

Pick. 18; Thayer v. Turner, 8
Mete. 550.

3 Perley v. Balch, 23 Pick. 283,
8. ¢. 34 Am. Dec. 56.

1 Cheney v. Howell, 88 Ga. 629,
8. ¢. 15 8. B. 750.

2 Morse v. Woodworth, 29 N. B.
Rep. 525. '
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upon a rescission for fraud, of the contract upon which it
was given, it becomes of no effect and a tender of the note
in advance of an action to recover the thing delivered is
unnecessary. It is sufficient if it be delivered up at the trial.®
Trover may be maintained in goods, against a third party
who purchased them with knowledge of the fraud, without
tendering the note received from the original purchaser, as it
is a matter of no consequence to the former whether the
note is restored or not.*

§36. Same subject — Reconveyance of stock — Receipt —
Worthless stock.—In an action to recover money paid for
shares in a proposed corporation on the ground that the
plaintiff was induced to enter into the contract by false
and fraudulent representations, a tender of a reconveyance
is not necessary if the title to the stock did not pass.! Nor,
in such case, is it necessary to return or tender a receipt or
certificate acknowledging receipt of the money.? Nor is it
prerequisite to an action to recover money paid for stock
in a corporation to return or tender the stock when, at the
time of discovering the fraud the stock was worthless.?

§ 87. Same subject—Unnecessary before bringing an actiom
to recover damages—Money received from an insurance company
on settlement effected by duress.—The rule is well settled
that an aggrieved party may retain the property received
through a fraudulent transaction and sue for damages sus-
tained by the fraud perpetrated upon him, or if sued for
the price recoup the damages sustained by him, but he cannot
repudiate the contract and retain its benefits at the same
time. If he retains the benefits no tender is necessary to en-
able him to recover damages.!

8 Nichols v. Michael, 23 N. Y.
265; Royce v. Watrous, 7 Daly, 87;

4 Stevens v. Austin, 1 Met. 557.
1 Burns v. McCabe, 72 Pa. St.

Thurston v Blanchard, 22 Pick. 3809.
18; Foss v. Hildreth, 10 Allen 76; 2Lewis v. Andrews, 6 N. Y.
Snow v. Alley, 144 Mass. 546; Supp. 247.

Berry v. Am. Ins. Co.,, 132 N. Y. 3 Lewis v. Andrews, 127 N. Y.

49; White v. Dodds, 42 Barb. 561;
Gould v. Cayuga Bank, 86 N, Y.
75. See Manning v. Albee, 11
Allen 520; Fraschieris v. Hen-
riques, 36 Barb. 276.

673; Zang v. Adams, 48 Pac. Rep.
(Colo.) 509; Baldwin v. Marsh, 33
N. E. Rep. 975.

1 Wabash V. P. U. v. James, 35
N. BE. Rep. (Ind.) 919, citing BEng-
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Where a compromise has been effected by frand and duress,
as by threats of criminal prosecution, the contract is with-
out any legal efficacy either as a cause of action or as a
defence to an action founded on or arising out of the agree-
ment.? And where a person has been induced, in such man-
ner, to compromise a claim against an insurance company
a tender of the amount received by the insured is not a con-
dition precedent to an action upon the policy.®

§ 38. Rescission on the ground of breach of warranty—Where
goods do not suit buyer.—In those commonwealths where a
person may either affirm a contract and recover damages,
or rescind and recover what he has paid on account of the
contract, and in those cases where the right to rescind
is expressly given by the contract, when there is a breach of
warranty, the party rescinding for such breach, before com-
mencing an action to recover the purchase price already
paid or whatever he has delivered thereon, must make a
tender of the property to the seller.! 8uch tender ought to
be made by delivering the property at the place where it
was received,? and if the manner or place of the return is
not such as to inform the seller of the rescission the pur-

lish v. Arbuckle, 124 Ind. 77, 8.
c. 25 N. E. Rep. 142; Insurance
Co. v. Howard, 13 N. E. Rep. 103;
Nysewander v. Lowman, 124 Ind.
258, 8. c. 24 N. B. Rep. 355; Mich-
igan Ins. Co. v. Naugle, 130 Ind.
79, 8. ¢. 29 N. E. Rep. 393; John-
son v. Culver, 116 Ind. 276, 8. c.
19 N. H. Rep. 129; 8. p. Jewett
v. Petit, 4 Mich. 508, citing Camp-
bell v. Fleming, 1 A. & E. 40, 3 N.
& M. 834; Masson v. Boret, 1
Denio. 74; Gallowa v. Holmes,
1 Dougl. 330; Smith v. Hodson, 2
Smith Lead. Cas. 124.

2 Insurance Co. v. Hull, 25 L. R.
A. 87, 8. c. 37 N. BE. Rep. 1116. See
Wieser v. Welch, 3 Det. L. N.
880, 8. ¢. 70 N. W. Rep. 438,
where it is held that such a settle-
ment will not abate a pending
suit, and that a tender of the

money received before the settle-
ment was pleaded, was in time.
But this was decided mainly up-
on the ground that no tender was
necessary.

3 Hartford F. Ins. Co., v. Kirk-
patrick, 20 So. (Ala.) 651.

1 Ashley v. Reeves. 2 McCord
432. See Newmark on Sales, §
352, citing 2 Schuler on Personal
Prop. §578; Gates v. Bliss. 43 Vt.
299; Butter v. Northumberland,
50 N. H. 33; Osborne v. Gantz, 60
N. Y. 540; Youghiogheny Iron Co.
v. Smith, 66 Pa. St. 340; Dill v.
O’Ferrell, 45 Ind. 268; Marsh v.
Low, 55 Ind. 271; Ralph v. Chica-
go ete. Co., 32 Wis. 177.

2 Paulson v. Osborn, 35 Minn.
90, 8. ¢. 27 N. W. Rep. 203. See
Osborn v. Rawson, 10 N. W. Rep.
201.
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chaser should notify the seller that he has elected to rescind
and that the goods had been returned.*

But a purchaser is relieved of the necessity to return the
property if, on an offer to do so, he is told that the property
would not be received.* He must, however, retain the art-
icles or deposit them somewhere subject to the order of the
seller. To support an action on the warranty it is not neces-
sary that the property be tendered or returned.®* Where a
vendor is to furnish other articles in case those delivered
do not suit, notice by the vendee that the articles delivered
are not satisfactory is sufficient in the absence of an express
agreement that the vendee is to return them, and in case
other articles that are satisfactory are not delivered, the
vendee may rescind without tendering the articles received.®

§39. Rescission on the ground of mistake.—Where a per-
son is entitled to rescind a contract on the ground of mis-
take, and he elects to rescind, he must return or make a
tender of the property received or of the purchase price to
the other party.! There must be’ a complete restoration.
The rules as to the time and manner of rescinding a contract
on the ground of a breach of warranty apply to a rescission
upon the ground of mistake.

§ 40. Returning goods after an inspection not a rescission.—
A purchaser is not bound to receive what he has not bar-
gained for, and the rule is Universal, that the purchaser, on a
tender of goods upon the contract, may take a reasonable
time to examine and make tests for the purpose of deter-
mining whether the goods offered are of the requisite kind
and quality. 1f the goods do not answer the description as to
kind and quality, the purchaser should at once notify the
seller of his objection to the articles and return or tender
the goods to the vendor ! by returning the goods to the place

8 Paulson v. Osborn, 27 N. W.
Rep. (Minn.) 203, citing on the
necessity for notice; Smally v.
Hendrickson, 290 N. J. L. 871;
Dewey v. Erie Borough, 14 Pa.
St. 211; Moral School Tp. v. Har-
rison, 74 Ind. 98.

4 The Champion Machine Co. v.
Mann, 42 Kan. 372.

s Ashley v. Reeves, 2 McCord

482,

¢ Housding v. Solomon, 87 N.
W. Rep. (Mich.) 57; McCormick
Harv. Machine Co. v. Chesrown,
21 N. W. Rep. 846.

1 Lee v. Lancashire Ry. Co., L.
R. 6 Ch. App. 527.

1 Reed v. Randall, 290 N. Y. 858,
citing Fisher v. Samuda, 1 Camp.
190; Grimaldi v. White, 4 Bsp. R.
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where they were received. Returning articles under such
circumstances is not a rescission, but merely a rejection of
the articles tendered.

§41. Rescission on the ground of a failure of consideration.—
Where there is a partial failure of consideration upon an
entire contract, and the thing sold is personal property the
purchaser, on a rescission, must return or tender to the seller
the property received on the contract before commencing an
action to recover the consideration paid.! Where a contract
of purchase and sale of chattels is severable and there has
been a part performance and a default as to the residue, the
authorities all agree that the vendee cannot rescind the
contract in foto, by returning or tendering to the vendor the
articles received; but he must keep and pay for the articles
received and obtain his redress for the breach of the con-

tract in some other way.?

95; Millnor v. Tucker, 1 Car. &
Payne 15; Sprague v. Blake, 20
Wend. 61; Hargrave v. Stone, 1
Selden 73; Shields v. Pettee, 2
Sand. (N. Y.) 262. And upon the
question that the vendee can re-
cover no damages unless he re-
turns the goods: Howard v. Hoey,
23 Wend. 850; Hopkins v. Apple-
by, 1 Stark. 477; 2 Kent’s Com.
480; Parsons on Cont. 475; Sedg-
wick on Damages 280. See also
Haase v. Nonnemacher, 21 Minn.
486.
1 Shields v. Pettee, 2 Sand. (N.
Y.) 262. See Colville v. Besly, 2
Denio 139. This was a case of a
bargain and sale of certain notes
upon which there was a contract
of endorsement. The contract of
endorsment was erased and the
notes then sent to the purchaser.
It was held that this was not a
part performance 8o as to cast
upon plaintiff the necessity of re-
turning or tendering the notes to
the defendant, as upon a rescis-
slon, to entitle him to bring his

If according to the terms of a

action to recover the considera-
tion which he had paid. In New
York, the rule appears to be that
where the contract is entire and
the articles are to be delivered in
installments, the vendee may use
the articles as they are delivered,
without waiting for the time for
full performance to arrive, to find
out if the vendor will fully per-
form; and that on default he may
refuse to accept the residue and
keep the articles recelved with-
out payment. Catlin v. Tobias, 26
N. Y. 217.

2 The buyer, if he paid for the
articles dellvered, may bring his
action to recover damages for the
failure to deliver the residue; or,
if he did not pay for the articles
received he may deduct the dam-
ages from the price of the articles
received and offer to pay the dif-
ference or he may recoup the
damages in an action for the
price. If he paid the emtire con-
sideration, his action may be for
money had and received as upon
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severable contract the articles are to be delivered in install-
ments, or the value of each article is fixed, and the failure
of consideration consists in all or a portion of the goods in
one lot, or any article singly valued, proving to be not what
the vendee bargained for, or are found to be insufficient in
quantity, the contract being severable, the agreement to de-
liver each installment or each article singly valued is, as to
those articles, in the nature of an entire contract and the
vendee must return or tender the entire installment or the
article found deficient in quantity or quality, before he can
maintain an action for the price paid.

§ 42. Same subject—Where there is a total failure of considera-
tion for a part of price paid—Entire failure—Forged notes—Coun-
terfeit money.—If part of a certain quantity of goods that have
been paid for is delivered and accepted by the purchaser, the
parties impliedly assent to a severance of the contract, and
if the seller afterwards makes default in not delivering the
remainder, the buyer cannot rescind the contract in toto by
returning or tendering the part received, but he may rescind
as to the part not performed and recover that part of the
price covering the part not received. This has been said to
be in the nature of a total failure of consideration for part
of the price paid and not a partial failure of the whole.?
But if the part received is of no use to the purchaser without
the remainder, there would be no implied severance of the
contract, but a mere indulgence as to the manner and time
of delivery, and the purchaser on the seller making default
may rescind the contract in toto by returning or tendering
to the seller the part received.

Where there is an entire failure of consideration, as where
the thing sold is entirely worthless to both the seller and
buyer (where the purchaser did not get what he really in-
tended to buy), or the articles were taken from the buyer
by the true owner or voluntarily surrendered to such owner,

a rescission, or for damages for a
fallure to deliver the residue. The
minimum amount of damages be-
ing the price paid, and more, if
the value of the articles paid for
and not recelved is greater at the

time of the breach than the price
paid.

1 See 2 Kerr’'s Benj. on Sales,
§ 500, citing Devine v. Edwards,
101 111 138; Wright v. Cook, 9 Up.
Can. Q. B. 605. Same 1 Corbin’s
Benj. on Sales, § 621.
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no return or tender of the articles need be made to enable
the vendee to recover the price paid, or defend against a re-
covery upon the note given for the purchase price.? 8o, on
the other hand, if the consideration received by the seller en-
tirely fail, as where forged notes or counterfeit money are
received in payment, on discovering the bogus character of
the consideration the seller may recover his property with-
out returning or tendering the bogus paper or spurious
money.?

§43. Same subject—Recovery of price paid after eviotion—
When land is encumbered.—If the subject matter of a con-
tract be realty and the vendee has been dispossessed of the
entire property by the owner of a paramount title, or he
voluntarily surrenders the possession to such owner, he may
bring an action to recover that part of the price already
paid without tendering unpaid installments (if any) or a re-
conveyance.! 80, where there has been a surrender or evic-
tion as to a part of the land only, a tender of a release of the
contract, or a reconveyance, is not necessary before bringing
an action to set aside the sale or to recover the price paid.?
It is sufficient to make the tender at any time before trial.

So, where at the time of the delivery of the conveyance, the
land is subject to an incnmbrance, not taken into account in
making up the purchase price, a tender of a release of the
contract or of the unpaid installments, if any, is not neces-
sary to enable the vendee to maintain an action to recover
what he had paid. A vendee, however, if he has paid the
entire consideration, may remove the incumbrance and re-
cover the amount paid on account of it from the vendor, or
if he has not paid the price he may tender the balance due,
less the incumbrance, and enforce a conveyance.

§ 44. Same subject—Tendering a reconveyance or surrendering v
possession before vendor acquires title—If the property has

2Taft v. Myerscough, 197 Ill. ceived them, they ought to be re-
601. turned at some time before the
3 It would seem that where the trial.
forged notes, or counterfeit money 1 Hawkins v. Merritt, 109 Ala.
are needed by the vendee, as evi- 261, s.'c. 9 So. Rep. 589.
dence to enable him to recover 2 Robbins v. Martin, 9 So. Rep.
from the person of whom he re- 108; Rhorer v. Bila, 83 Cal. 51.
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been conveyed, and at the time for the payment of the
price the title fails, the grantee should be prompt in
putting the other party in statu quo by a reconveyance of the
land, or tender a deed; for if he retain the deed until the
grantor actually acquires a title, it inures to his benefit by
instantly vesting a good title in him.! 8o, if the vendee is
in possession without a conveyance, and the title fails at the
time fixed to convey, he should immediately surrender the
possession, for, if the vendor acquire title before such sur-
render, he may tender a deed and defeat the right of re-
scission.

§45. Rescission on the ground of non-performance.—In
Louisiana, a party to a synallagmatic contract cannot rescind
it by reason of the non-performance of the other party,
unless he returns or tenders to the other party what was
received from him, so as to put him in the same situation as
he was before.! A tender to the purchaser of the portion
of the price received is prerequisite to maintaining an action
to rescind the contract for the non-payment of the residue.
And a tender in such case is not dispensed with by reason
of any liability of the vendee for rents and profits.? If a
vendor desires to retain that portion of the price already
received, he should bring a suit to enforce his lien; or, if
the title has not passed, specific performance or ejectment;
or, in case the possession has not been delivered to the
vendee, he should put the vendee in default by a tender of
performance and thereafter act upon the defensive. When
the covenants are concurrent and dependent a bare refusal
to pay the balance of the purchase price on demand, in ab-
sence of a tender of a deed, is insufficient to put a vendee in
default so as to defeat a recovery by the latter of what he
has paid on the contract, where the vendor afterwards con-
veys the land to another.?

It is not perhaps within the scope of the subject of tender
to consider all the cases where a rescission may be had on
the ground of non-performance. Unless something has passed

1 Deal v. Dodge, 26 111. 459. See 2 Bryant v. Stothart, 15 So. (La.)
Rhorer v. Bila, 83 Cal. 51. 76.

1 Grymes v. Sanders, 93 U. S. 3 Wyvell v. Jones, 37 Minn. 68.
55.
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under the contract to the party rescinding, the inquiry would
be a digression. All the cases at law, when a tender of the
thing received is, or is not, essential to a recovery of the
consideration paid may be summarized, thus—if the con-
tract be entire and the vendor has not impliedly consented
to a severance, that part of the thing received must be re-
turned, if the vendee desires to bring an action to recover
the price paid as for money had and received. If the con-
tract is entire and there has been a severance, by the vendee
accepting a part without restrictions, or the contract is
severable, no tender can be made of the articles received, for
the reason that the contract cannot be rescinded in tofo on
the ground of the non-delivery of the residue by the vendor,
but the vendee, if he has paid the entire consideration, may
rescind without any tender and recover that part of the
price covering the articles not delivered.*

§46. Same subject—In equity.—There are cases of a fail-
ure to perform where equitable relief is necessary before a
plaintiff can be placed in statu quo. In such cases a tender
of the part received is not prerequisite to a suit for relief,
as where a mortgagee refuses to pay over the full amount
of the loan.? Or the heirs of a deceased son refuse to carry
out an agreement for maintainence entered into between the
deceased and his father.? In either case the court, as a
condition to granting the relief cancelling the instruments,

4+ See Corbin’s Benj. on Sales,
§ 621, n. 12, and § 1032 et seq. n.
18, for a large collection of au-
thorities upon this question.

An expression very common,
and carelessly used, is, that when
part of a contract has been per-
formed and the vendor makes de-
fault the vendee may rescind the
contract as to the residue and re-
cover damages for the non per-
formance. But this is a misap-
plication of the term rescission,
as damages cannot be recovered
upon am express rescission, no
matter upon what ground the
rescission rests, and if there is

nothing that can be recovered
back, the party rescinding is with-
out remedy, for by an express
rescission he acquiesces in the de-
fault, merely desiring to be placed
in statu quo. An action for dam-
ages is based upon the default of
the vendor without the consent
and against the desires of the
vendee, in which state of mind
the latter is supposed to con-
tinue.

1Payne v. Loan & Guaranty
Co., 54 Minn. 253.

2 Cree v. Sherty, 37 N. B. Rep.
787.
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can require the plaintiff to return whatever he ought in
good faith to regurn.

§47. Cancellation of insurance policy—Where an insur-
ance company, in its policy, reserves a right to terminate the
insurance at any time, upon notice to that effect, and refund-
ing a ratable proportion of the premium for the unexpired
term of the policy, it is necessary in order to effect a cancella-
tion of the policy to seek the assured, on or before the day
fixed for the cancellation, and pay or tender the unearned
premium.! But where credit has been given for the premium,
the company will not be required to make the insured a
present of the amount of the premium in order to effect a
cancellation.? Notice that the unearned premium will be
returned and holding the amount subject to the order of, or
until the insured calls for it, is not enough,® and the company
will be held for a loss occurring subsequent to the date fixed
in the notice for cancellation.

§ 48. Suit to ocancel contract tainted with usury.—A tender
of the amount legally or justly due is not necessary before
bringing a suit to have a contract delivered up and cancelled
on the ground of usury,! or that the mortgage is a foreign
corporation.? In these cases, as in other cases falling within
the jurisdiction of equity courts, unless the contract is abso-
lutely void and the right to a cancellation is given by statute
without payment, the court will adjust the equities between

1 Van Valkenburgh v. The Len-
ox F. Ins. Co., 61 N. Y. 465; Nitch
v. American Cent. Ins. Co., 152
N. Y. 635, s. c. 83 Hun. 614; Grif-
fey v. New York Cent. Ins. Co.,
100 N. Y. 417; see First National
Bank v. Assurance Co., 64 Minn.
96.
2 Stone v. Franklyn Ins. Co.,
105 N. Y. 543, 8. ¢c. 12 N. E. Rep.
45. If a note had been given for
the premium, which had been ne-
gotiated, the unearned premium
must be tendered in money; if not
negotiated and due it would be
sufficlent to tender the note con-

ditionally on receiving the earned
premium in money; if the note is
not due it would be sufficient to
endorse the unearned premium on
the note; if several notes were
given, those representing the un-
earned premium only need be ten-
dered.

3Tisdell v. New Hampshire
Fire Ins. Co., 155 N. Y. 163, s. c.
40, L. R. A. 765; see Walthear v.
Penn. F. Ins. Co., 2 App. Div.
328.
1 Spann v. Sterns, 18 Tex. 556.

2 Ross v. New England, ete. Co.,
13 So. Rep. (Ala.) 564.
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the parties by requiring the plaintiff to pay what is justly
due.

§49. Rescission on the ground of infancy.—An infant may
disaffirm a release of a claim,! or rescind a contract,” or an
illegal sale of his real estate without making a tender of any
property received by him by virtue of the contract or pro-
ceeding, except that portion of the property remaining under
his control after he has attained his majority,® or that por-
tion under his control at the time he seeks to rescind, if the
contract be such as he may disaffirm' before his majority.*
Making a tender is not a condition precedent to the institu-
tion of a suit against a tutor or guardian to annul an account
or settlement, made in error and while the infant was ignor-
ant of his rights under undisclosed and concealed facts, or to
set aside purchases of his property by an administrator or
guardian. In such case there exists no contractual rela-
tions between the parties.® In annulling a final account it is
sufficient for him to account for the property received which
he would be entitled to have in any event or to offer to return
the property if it is not something in specie belonging to
the estate.

In Vermont, in some of the early cases, it was stated in
general terms that an infant would not be permitted to
rescind his contract and recover the articles parted with
without first restoring the property or consideration re-
ceived.® The same rule has been stated in the same general
terms in New Hampshire.” But in Vermont in a later case
it was held that the general rule was subject to an important
qualification. The court in that case said: “A distinction is
to be observed between the cases of an infant in possession

1 Young v. West Virginia etc.
Co., 42 W. Va. 112, 8. c. 24 8. E.
Rep. 615.

2 Haws v. Burlington ete. Ry.,
64 Iowa, 315, 8. c. 20 N. W. Rep.
717; Jenkins v. Jenkins, 12 Iowa,
195.

3See Kane v. Kane, 13 App.
Div. 544, 8. c. 43 N. Y. Supp. 662.

4+ See Schouler’'s Domestic Re-
lations, § 446.

5 Rist v. Hartner, 44 La. Apn.
430; Wood v. Nicholls, 33 La.
Ann. 744; Heirs of Burney v. Lud-
eling, 41 La. Ann. 632.

¢ Farr v. Sumner, 12 Vt. 28, 8. ¢.
36 Am. Dec. 327; Taft v. Pike, 14
Vt. 405, 8. c. 39 Am. Dec. 228.

7 Carr v. Clough, 26 N. H. 280,
8. ¢. 69 Am. Dec. 345.
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of such property after age, and when he has lost, sold, or de-
stroyed the property during his minority, * * * the
property is to be restored if it be in his possession and con-
trol. If the property is not in his hand nor under his con-
trol, that obligation ceases.” ® This is undoubtedly the pre-
vailing rule almost, if not everywhere, and it is certainly
supported by the policy of the law in protecting infants in
their property rights until they have arrived at that age
when the law declares them to be of sufficient discretion to
manage their prudential affairs. No better reason for the
rule exists than that given by the Vermont court. It said:
“To say that an infant cannot recover back his property,
which he has parted with under such circumstances, because
by his indiscretion he has spent, consumed or injured that
which he received, would be making his want of discretion
the means of binding him to all his improvident contracts,
and deprive him of that protection which the law designed

to secure to him.” ®

8 Price v. Furman, 27 Vt. 268,
8. ¢. 60 Am. Dec. 194; citing Fitts
v. Hall, 9 N. H. 441; Robbins v.
Eaton, 10 N. H. 562; Boody v.
McKenny, 23 Me. 517, 525, 526;
Tucker v. Moreland, 1 Am. Lead.
Cas. 260.

9 Price v. Furman, 27 Vt. 268.
As to the time when a contract
may be disafirmed on the ground
of infancy, the rule generally ac-
cepted, in case of sales of land, is
that it cannot be conclusively
avoided till he is of age. To pro-
tect the Infant from loss that
might occur by reason of the oc-
cupancy of the land by the pur-
chaser during such minority, it
the purchaser has not gone into
possession, the minor or his
.guardian may resist an entry, or
if the possession has been taken
by the purchaser, the minor may
enter and take and hold the
profits. Bool v. Mix, 17 Wend. 119,
8. ¢. 31 Am. Dec. 285; Carr v.
Clough, 26 N. H. 280, 8. ¢. 59 Am.
Dec. 845; Stafford v. Roof, 9 Cow.

626; Price v. Furman, 27 Vt. 268,
8. ¢. 66 Am. Dec. 194; Zouch v.
Parsons, 3 Burr. 1794; Lynde v.
Budd, 2 Paige’s Ch. 191, 8. c. 21
Am. Dec. 84; See Schouler's Do-
mestic Relations, § 409. But
where personal property, chattels
or money has passed to the pos-
session of another under a con-
tract of sale with an infant, and
the contract is not for necessaries,
the infant may disafirm the con-
tract before arriving of age; and,
that the infant may not be ex-
posed to loss by the consumption
or other disposition of the chat-
tels by the purchaser, or loss of
the money by reason of the subse-
quent insolvency of the seller, the
infant, or his guardian for him,
may bring the appropriate action
at once to recover that which the
infant parted with under the con-
tract. Carr v. Clough, 26 N. H.
280, 8. c. 65 Am. Dec. 345; Bool
v. Mix, 17 Wend. 119, s. c. 31 Am.
Dec. 285; Price v. Furman, 27 Vt.
268, 8. ¢. 65 Am. Dec. 194.
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§ 50. Rescission on the ground of insanity.—Insane per-
sons receive substantially the same consideration under the
law as do infants, with regard to the voidable character of
their contracts, with the exception, however, that if a person
deals fairly with a person of unsound mind, though apparent-
ly of sound mind, without knowledge of such unsoundness,
he is entitled to be placed in statu quo upon the avoidance of
the contract.! The supreme court of Indiana in considering
such a contract, said: ‘It has not, to our knowledge, been
decided in this state or any other state that, where the con-
tract has been entered into with knowledge of the insanity,
and an unconscionable advantage has been taken of the in-
sane person, it is a necessary prerequsite to avoidance that
a tender of that which has been received by such insane per-
son shall be made. If the rule requiring the parties to be
placed in statu quo includes, as a necessary element, the re-
quirement that the party dealing with the non compos shall
be ignorant of the incapacity, and shall not deal unfairly,
it would seem to follow as an indispensable result that the
presence of such knowledge and of an unfair advantage
would discharge the rule; otherwise such elements of the rule
are mere empty phrases. * * * If he may so deal with
the possibility of retaining that so illy gotten, and with no
possibility of losing that with which he parted, he is not
restrained from attempting the advantage as opportunity
offers.” 2 As in the case of the avoidance of contracts by
infants, whatever remains in the possession of the insane
person in specie at the time of the rescission must be re-
stored, but with the distinction that it need not be tendered
as a prerequisite to a suit to rescind.

§ 51. Tender in redemption of land sold on a statutory fore-
closure—Before bringing suit to cancel mortgage—To set aside a
foreclosure on the ground of fraud, etc.—To redeem where an
accounting is necessary.—A mortgagor who desires to bring a
suit in equity to redeem land sold on a statutory foreclosure

1Boyer v. Berryman, 123 1nd. Soper, 6 Gray, 288; Eaton v.
451; Fay v. Burditt, 81 Ind. 433; Eaton, 37 N. J. L. 109; Crawford
Copenrath v. Klenly, 83 Ind. 18; V. Scovelle, 94 Pa. St. 48; Halley
Musselman v. Cravens, 47 Ind. 1. v. Troester, 72 Mo. 73; see Meyer

2 Thrash v. Starbuck, 4 N. E. v. Fishburn, 91 N. W. Rep. (Neb.)
Rep. (Ind.) 548, citing Gibson v. 534.
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of a mortgage, must make a tender of the amount due before
commencing the suit, and allege the tender and refusal and
bring the money into court with the bill or complaint. Be-
ing purely a statutory right the tender is indispensable.!
Before a foreclosure the right to discharge the mortgage
by payment of the mortgage debt or redeem as it is common-
ly called, is inherent in the mortgage and a tender of the
amouny due before bringing a suit in equity to redeem, or
to declare a deed a mortgage and redeem,? is not absolutely
necessary.®? Nor is it necessary to make a formal offer to pay
in the complaint.* Parties not bound by a foreclosure have
not had their day in court and may maintain an action to
set aside the foreclosure without making any tender.® 8o,
where there has been a foreclosure, if the mortgagor has been
guilty of fraud,® as where he obtains a decree for a much
larger sum than the amount due,” or the sale for any reason
is void,® or the redemptioner has been deprived of the privi-
lege of redeeming by the wrongful act of the purchaser,® or it
is necessary to take an account of the rent, taxes and re-
pairs,’® or the mortgagee has realized money from the use
of the property or has unlawfully sold part of it,* or the
mortgagor is entitled to damages on account of the removal

1 Murphree v. Summerlin, 21 Cushman, 35 Ill. 451; Soell v.

So. (Ala.) 470; Beebe v. Buxton,
99 Ala. 117, 8. c. 12 So. Rep. 567;
Beatty v. Browm, 101 Ala. 695,
8. ¢. 14 So. Rep. 368; Hoover v.
Johnson, 50 N. W. Rep. (Minn.)
475; Dunn v. Hunt, 63 Minn. 484,
8. ¢. 65 N. W. Rep. 948; Dicker
son v. Hayes, 26 Minn. 100: Ailev
v. Burnett, 134 Mo. 320, 8. ¢. 35
8. W. Rep. 1137.

2 Hammett v. White,
Rep. (Ala.) 547.

s Dwen v. Blake, 44 Ill. 135;
Thomas v. Jones, 84 Ala. 302, s.
c. 4 So. Rep. 270; Nye v. Swan, 49
Minn. 431, 8. c. 52 N. W. Rep. 39;
McCalley v. Otey, 90 Ala. 302, s.
c. 8 So. Rep. 159; Beebe v. Bux-
ton, 12 So. Rep. 567; Webster v.
French, 11 Ill. 254; Barnard v.

29 Bo.

Hadden, 85 Tex. 182.

4 Ney v. Swan, 49 Minn. 431,
8. ¢. 52 N. W. Rep. 39; Quinn v.
Brittain, 1 Hoff. Ch. 353.

5 Anrud v. Scandinavian Am.
Bank, 27 Wash. 16.

6 Cain v. Gimon, 36 Ala. 169.

7 Lockwood v. Mitchell, 19 Ohio
448. See Lane v. Holmes, 55
Minn. 379, where a larger sum
than that due was by mistake in-
cluded in the notice of foreclosure.

8 Thompson v. The Commission-
ers, 79 N. Y. 54; Joplin v. Walton,
40 S. W. Rep. 99; Casserly v.
Witherbee, 119 N. Y. 522.

9 Kling v. Childs, 30 Minn. 386.

10 Kline v. Vogle, 90 Mo. 239.

11 Boyd v. Beaudin, 54 Wis. 193,
8. ¢. 11 N. W. Rep. 525.
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and conversion of the fixtures,’* and like cases, a tender be-
fore suit or even an offer in the complaint to pay what is
due is not a prerequisite to the granting of relief. In all
such cases the want of a tender before suit goes only to the
question of interest and costs if taken into consideration
at all.

In the case of a statutory foreclosure the statute fixes the
terms of redemption, and except in the case of fraud the
money must be paid or tendered within the time fixed and
the statutory time cannot be extended to await the deter
mination of a suit in equity for an accounting.’®* The plaintift
must tender some amount and take the risk of the sufficiency
of his tender.

§52. Formal tender excused when.—Where the payment
of the price and the delivery of the property or conveyance
are concurrent and dependent acts, a formal tender is un-
necessary before bringing an action to recover damages for
the non-performance of the contract, or to recover what has
been paid upon it, if at the time for performance the party
to whom performance is due refuses to perform on his part
on the ground that the time for performance is passed,!
or declares positively that nothing is due him,> or admits
that a tender would be fruitless,® or refuses to execute a
conveyance,* or refuses to deliver the property when de-
manded,® or a third party in whose possession the property
was when sold refuses to surrender it,® or the party refuses
to weigh up the goods or do anything to ascertain the quan-
tity, and declares the contract at an end,” or refuses to accept
the notes representing the purchase price,® or refuses the

12 Horn v. Indianapolis, 125 Ind. 509; Maxon v. Yates, 88 N. W.

881, 8. ¢. 26 N. B. Rep. 568. Rep. (Wis.) 54.
13 Hoover v. Johnson, 50 N. W. 8 Anderson v. Sherwood, 56
Rep. (Minn.) 475. Barb. 69.

1 Blewett v. Baker, 68 N. Y. 611; ¢ Thompson v. Warner, 31 Kan.

Graham v. Frazier, 68 N. W. Rep. 533.

(Neb.) 867. 7 Post v. Garrow, 18 Neb. 682,
2 Lacy v. Wilson, 24 Mich. 479. 8. ¢. 26 N. W. Rep. 580; Oelerich
3 Jackson v. Jacob, 8 Bing. N. v. Artz, 21 Md. 524.

C. 869, 5 Scott 79, 8 Hodges 219. 8 Ware v. Berlin, 43 La. Ann.
4 Stone v. Sprague, 20 Barb. 534.
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money,’ or stock,’® or refuses to perform unless a request
which he has no right to make is complied with,’* or un-
qualifiedly refuses to accept the thing bargained for,'? or in
a threatening tone orders the plaintiff off the premises.’
Nor is a formal tender necessary as a prerequisite to bring-
ing such an action, if the party to whom the performance
is due be absent from the place of performance in those
cases where his presence is necessary, or being present he
in any way obstructs or prevents a tender.'*

Where the acts to be done are concurrent, a formal tender
need not be made by a vendee if at the time for performance,
the vendor has not the title to the thing sold, or is unable
to convey a merchantable title, as where the land to be con-
veyed is subject to dower, or subject to any incumbrance not
taken into account in the contract, which renders perform-

ance on the vendor’s part an

9 Bellinger v. Kitts, 6 Barb.
273. See Barker v. Parkerhorn,
2 Wash. 142; Wesling v. Noonan,
31 Miss. 699; Brewer v. Fleming,
51 Pa. St. 102; and Farnsworth
v. Howard, 1 Coldw. 215.

10 Curry v. White, 45 N. Y. 822.

11 Amsden v. Atwood, 68 Vt.
322, 8. c¢. 36 Alt, 311; Jones v.
Tarlton, 9 M. & W. 675; Northern
Colo. Irrigation Co. v. Richards,
45 Pac. Rep. 423.

12 Howe v. Moore, 14 N. Y.
Supp. 236; MacDonald v. Wolff,
40 Mo. App. 302; Calhoun v.
Vechio, 3 Wash. 165; Blewett v.
Baker, 58 N. Y. 611; Cornwell v.
Halight, 21 N, Y. 462.

13 Willilams v. Patrick, 68 N. H.
Rep. (Mass.) 583.

14 Co. Litt. 207a, n100; Indiana
Bond Co. v. Jameson, 56 N. B.
Rep. (Ind. App.) 87; Nelson v.
Plinpton, 55 N. Y. 480; citing
Franchet v. Leach, 5§ Cow. 508,
Traver v. Halstead, 23 Wend. 65,
Coit v. Ambergrate, 7 A. &. E. N.
8. 127, and Hochester v. De La
Tour, 2 E. & B. 678. In Butler v.
Butler, 77 N. Y. 472, the contract

impossibility.’* In any case,
was to furnish material and set
up a gas machine which was to
be paid for when completed. Af-
ter the material was delivered
at the place, the vendee refused
to allow the machine to be set
up. The vendor brought an ac-
tion to recover the price less
$100, the cost of putting up the
machine. It was held that the
title to the material remained in
the vendor and that his remedy
was for damages for a breach of
the contract. Where nothing more
than a mere delivery of the arti-
cle is to be done, as where chat-
tles are to be delivered on board
a vessel, and the vessel is not
furnished, a delivery of the arti-
cles on the beach or at the wharf
where the vessel was to be, will
enable the vendor to recover the
price of the articles sold, and the
cost of putting the articles on
board cannot be deducted. Bolton
v. Riddle, 35 Mich, 13.

15 Bennett v. Phelps, 12 Minn.
326; Taylor v. Reed, 19 Minn. 372;
Morange v. Morris, 83 Keyes, 48;
Beier v. Spaulding, 36 N. Y. Supp.
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before it can be said that a formal tender is waived, the
party who is to receive must have placed himself in such a
position ag would make a tender to him an idle and unneces-
sary act.!® A plaintiff, however, before he can recover dam-
ages for the breach, or what he had parted with under the
contract, must show that he was able and willing, at the
time fixed, to perform on his part.’” It is his duty, in absence
of notice or knowledge, prior to the day set for performance,
that the other party will not or cannot perform when the
day arrives, to be ready to perform his part of the agreement.
In this class of cases (where the other party cannot or is un-
willing to perform) not only is the formality of producing and
offering the money or thing to be delivered dispensed with,
but also such preliminary acts, as executing a deed, note, or
mortgage, or separating and designating the articles intended
to be applied on the contract and the like. It is sufficient if
the party has at the time the title to the land and is willing
to convey, or stands willing to execute the note and mort-
gage, or has property at the place of the kind required which
he is willing to apply in satisfaction of the contract.'®

1058, citing Voorhees v. Earl,
Hill 288, Baker v. Robbins,
Denio. 136, and Wheaton

2 be delivered upon request. In
2
v.
Baker, 14 Barb. 594; Karker v.
v.
v.
v.

such case the vendor after a re-
quest has a reasonable time to
comply according to the custom
and usage of the particular busi-
ness, as in the case of manufac-
turer who must make the goods,
or where a commission merchant

Haverly, 50 Barb. 79; Foote
West, 1 Den. 544; Hartley
James, 50 N. Y. 38; Lawrence
Taylor, 5 Hill 107; Holmes v.

Holmes, 9 N. Y. (5 8eld.) 525; De-
laran v. Duncan, 49 N. Y. 485;
Marshall v. Winninger, 46 N. Y.
Supp. 670, s. c. 20 Misc. 527.

16 Jewett v. Earl, 21 J. & S.
849.

17 Nelson v. Plimpton, 55 N. Y.
480, citing Frenchot v. Leach, 5§
Cow. 506, Traver v. Halstad, 23
Wend. 66, Coit v. Ambergate, 7
A. & E. N. 8. 127, and Hochester
v. De La Tour, 2 E. & B. 678;
Robinson v. Tyson, 46 Pa. 286.

18 This rule does not apply
where things indeterminate are to

must go upon the market to pur-
chase them to flll the order. Here,
if the vendee, after a reasonable
time upon a request to order the
goods, does not do so, the vendor
may recover damages for the
breach of the contract without
having any articles on hand of
the kind contracted to be deliver-
ed. It is sufficient for the vendor
to prove his ability to have manu-
factured the goods or to have pur-
chased them as the case may be.
See Duryea v. Bonnell, 18 App.
Div. 151, 8. c. 45 N. Y. Supp. 135.
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§ 53. Same subject—Rule does not apply where a new contract
is made.—The rule as to a waiver of a tender does not apply
to those cases where the minds of the parties meet
in making a new contract, as where a creditor is induced
to wait until a subsequent date for his pay by the debtor
promising to pay in money instead of grain,! or the creditor
stated that he has no use for the money and allows the
debtor to retain it.? In such cases the contract is satisfied
by substituting another.

§ 54. Same subject—Where the creditor is absent from the
state.—A formal technical tender is not necessary if the
person to whom the thing or service is due be out of the
state and has no place of residence therein. Lord Coke in
his Commentaries, in stating the corollary of the rule as laid
down by Littleton that—“it behooveth him that made the
obligation to seek him to whom the obligation is made if he
be in England,” etc.—said “For if he be out of the realme
of England he is not bound to seeke him, or to goe out
of the realme unto him. And for that the feofee is the
cause that the feoffor cannot tender the money, the feoffor
shall enter into the land as if he had duly tendered accord-
ing to the condition.”? Where a statute provides that the
sheriff shall before “making a levy, tender a receipt to the
person from whom a tax is due, if such person is a resident
of and in the county, a tender is excused if the party is a
non-resident of the county.? Where a tender is necessary
before a person is entitled to the possession of any thing,
or to enforce any right at law or in equity, where but for
a tender the right would be lost, ignorance of the other
person’s residence is no excuse for not making a tender.?

§55. Where a tender is unnecessary—Actions by vendor or
vendee—Obligor or obligee.—The general rule, that where the
acts to be performed by the respective parties to a contract
are concurrent, either party, before he can maintain an action

1 Veazy v. Harmony, 7 Me. 91. 2 Smith v. Ryan, 11 S. W. 647.

2 Terrell v. Walker, 65 N. C. 91. 8 See Sage v. Ranney, 2 Wend.

1 Co. Litt. §340; Emlen v. Le- 532, i
high, 47 Pa. St. 76, 8. c. 86 Am. '
Dec. 518.
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for a breach, either by way of damages or for the recovery
of what has been paid upon it, must have tendered perform-
ance upon his part at the time fixed, applies, as elsewhere
stated, to cases where there is merely a failure to perform
by the other party. It does not apply to cases where the
party who is to receive the thing or service, before the time
for performance, makes any declaration which amounts to a
repudiation or rescission of the contract, which would render
a tender so long as the position taken by him is maintained,
a vain and idle ceremony. Thus, where prior to the time for
performance one of the parties notifies the other that he can-
not perform,! or that his wife will not sign the deed and that
he will have to give up the contract,? or that he will not go
on with the contract,® or will not execute a deed,* or after a
reasonable time has elapsed refuses or neglects, upon re-
quest, to order goods which are to be delivered upon re-
quest,® or denies that he made the contract,® or asserts that
the contract is not binding upon him, or that he will not
receive the deed and that he intends to abandon the con-
tract,” or that the policy is forfeited,® or makes any like
statement or declaration. The position taken by the un-
willing party must be maintained until the time for per-
formance. Mr. Parson, in his work on contracts, said: “If
one bound to perform a future act, befor®the time for doing
it, declares his intention not to do it, this is no breach of
his contract; but if his declaration be not withdrawn when
the time comes for the act to be done, it constitutes a suf-
ficient excuse for the default of the other party.”®

So, an action may be maintained to recover damages with-
. out a tender of the residue, where goods are to be shipped

1 Bunge v. Koop, 48 N. Y. 225; ¢ Hampton v. Speckenagle, 9

Dixon v. Oliver, § Watts. 509.

2 Lowe v. Harwood, 139 Mass.
133, 8. c. 29 N. E. Rep. 538.

3 Bluntzer v. Dewees, 79 Tex.
272; Lynch v. Postlethwaite, 7
Martin 69, 8. c. 12 Am. Dec. 495.

4 Vaughan v. McCarthy, 59
Minn. 199; Morange v. Morris, 3
Keys. 48; Maxon v. Gates, 88 N.
W. Rep. (Wis.) 55.

8 Duryea v. Bonnell, 18 App.
Div. 151, 8. c. 45 N. Y. Supp. 435.

Sar. & Raw. 212,

7 Bank of Columbia v. Hagner,
1 Pet. 455; Gill v. Newell, 18 Minn.
462; McPherson v. Fargo, 74 N.
W. Rep. (So. Dak.) 1057.

8 Union Cent. Ins. Co. v. Cald-
well, 58 8. W. Rep. (Ark.) 855.

92 Parsons on Cont. 809; Crest
v. Armour, 34 Barb. 378; Scribner
v. Schenkel, 60 Pac. Rep. (Cal.)
860.
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in separate lots and the vendee refuses to accept the first
consignment,® or where part of the goods bargained for have
been delivered and the vendee refuses to accept any more."
Nor is a tender necessary to lay the foundation for such
action, where the party to whom performance is due does
or suffers any thing to be done with the thing to be delivered
by him which renders certain a failure of performance on
his part when the time for performance arrives; as where a
payee disposes of securities which were to be delivered upon
the payment of a certain sum,'? or, after making a contract,
the vendee puts it out of his power to convey the land or
deliver the property by selling it to another,!® or consumes
the articles, or negligently allows them to become deteriorat-
ed or destroyed, or in any way places himself in that position
relative to the thing to be done or delivered, that it is then
certain that when the time arrives for performance it will
be beyond his power to do so. In such cases the party not
in default has an immediate right of action for his damages,

or to recover what he has paid on the contract, and he need
" not wait for the time for performance to pass before bring-
ing his action. 8o, in order to maintain an action to recover
damages for non-performance or to recover what has been
paid on account of the contract, a tender of performance by
the aggrieved party is not necessary, if the other party has
refused or neglected to perform that which was a condition
precedent to performance on the part of the aggrieved
party.**

Where a ship was taken under an agreement to repair it
in consideration of a reasonable price, and to redeliver it
when completed upon the payment of such price, and the
shipwright demanded an exorbitant price and gave notice
that he would not redeliver the ship until his price had been
paid, it was held that a tender before commencing an action
founded on the breach was unnecessary, as it was incumbent

10 Azema v. Levy, 5 N. Y. Supp.

Davis v. Van Wyck, 18 N. Y.

418. Supp. 885; Bennett v. Phelphs, 12
11 McKnight v. Watkins, 6 Mo. Minn. 326; Wyvell v. Jones, 37

App. 118. Minn. 68; Auxier v. Taylor, 72 N.
12 Scott v. Patterson, 1 Pa. W, Rep. (Iowa) 201.

Dist. Ct. 603. 14 See Chin v. Bretches, 42 Kan.

12 Lowe v. Harwood, 29 N. E.
Rep. 538, 8. c. 139 Mass. 133;

316; Allen v. Pennell, 51 Iowa.
5317.
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upon the shipwright by the terms of the agreement to have
delivered his bill of reasonable charges before payment.'®

§ 56. Same subject—Act or omission dispensing with a tender
must have ocourred when—Proof of ability by plaintiff unneces-
sary.—The act or omission relied upon as dispensing with
the necessity of a tender must have occurred prior to the
time fixed for performance on the part of the party alleg-
ing the default.! Without any such declaration, act or
ommission by either party before the time arrives for per-
formance, it is the duty of both to be ready at the time ap-
pointed and tender performance. The rule is well settled
that one party to a contract cannot maintain an action at
law for a breach when he himself is in default. Any thing
said or done by one party after the other is in default will
not relate back, mend the default and create a right of
action where none existed.

In all the foregoing cases where a tender of performance
is rendered unnecessary by the declaration, act or omission
of the other party, it is not necessary in order to recover
damages for a breach, or what has been paid on the contract,
for the plaintiff to show that he was able to perform on his
part. Where, in a case of an agreement for the exchange of
certain real estate, one of the parties before the time for
performance arrived wrote to the other that he would give
up the contract, etc., the court said: “It was suggested that
it does not appear that plaintiff was able to pay the money
which he was to pay. But he was personally bound for it,
and the degree of his ability at any time before he was called
on to pay was no concern of the defendant. The way fon
the defendant to test that was to tender performance on
his side conditionally upon the plaintiff performing his part
of the agreement.” 2

15 Watson v. Pearson, 9 Jur. N.
8. 501, 11 W. R. 702, 8 L. T. N. S.
395.

1 Bank of Columbia v. Hagner,
1 Pet. 455; Newman v, Baker, 25
Wash. L. Rep. 170. See Union
Cent. Ins. Co. v. Caldwell, 58 8.
W. Rep. (Ark.) 3565, which was an

action to be relieved from a for-
feiture of an insurance policy.

2 Lowe v. Harwood, 139 Mass.
133, 8. c. 29 N. B. Rep. 538, citing
Brown v. Davis, 188 Mass. 458.

See Crest v. Armour, 34 Barb.
378, citing Newcomb v. Brackett,
16 Mass. 161, Ford v. Tley, 13
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§ 57. Same subject—Action to recover the thing paid upon
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